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preface 


his book has been and continues to be dedicated to developing a satisfactory 

response to the question more and more Americans are asking: Why should 

we be engaged with government and politics? Through the first ten editions, 

we sought to answer this question by making the text directly relevant to 
the lives of the students who would be reading it. As a result, we tried to make 
politics interesting by demonstrating that students’ interests are at stake and that 
they therefore need to take a personal, even selfish, interest in the outcomes of 
government. At the same time, we realized that students needed guidance in how 
to become politically engaged. Beyond providing students with a core of political 
knowledge, we needed to show them how they could apply that knowledge as par- 
ticipants in the political process. The “Who Participates?” sections in each chapter 
help achieve that goal. 

As events from the last several years have reminded us, “what government does” 
inevitably raises questions about political participation and political equality. The 
size and composition of the electorate, for example, affect who is elected to public 
office and what policy directions the government will pursue. Hence, the issue of 
voter ID laws became important in the 2016 election, with some arguing that these 
laws reduce voter fraud and others contending that they decrease participation by 
poor and minority voters. Other recent events have underscored how Americans 
from different backgrounds experience politics. Arguments about immigration be- 
came contentious during the 2016 election as the nation once again debated the 
question of who is entitled to be an American and have a voice in determining 
what the government does. And charges that the police often use excessive vio- 
lence against members of minority groups have raised questions about whether the 
government treats all Americans equally. Reflecting all of these trends, this new 
Eleventh Edition shows more than any other book on the market (1) how students 
are connected to government, (2) why students should think critically about gov- 
ernment and politics, and (3) how Americans from different backgrounds experi- 
ence and shape politics. These themes are incorporated in the following ways: 


© Chapter introductions focus on “What Government Does and Why It 
Matters.” In recent decades, cynicism about “big government” has domi- 
nated the political zeitgeist. But critics of government often forget that 
governments do a great deal for citizens. Every year, Americans are the 
beneficiaries of billions of dollars of goods and services from government 
programs. Government “does” a lot, and what it does matters a great deal 
to everyone, including college students. At the start of each chapter, this 


xxi 


theme is introduced and applied to the chapter’s topic. The goal is to show 
students that government and politics mean something to their daily lives. 


A twenty-first-century perspective on demographic change moves beyond 
the book’s strong coverage of traditional civil rights content with expanded 
coverage of contemporary group politics. 


New “Who Participates?” infographics at the end of every chapter show 
students how different groups of Americans participate in key aspects 

of politics and government. Each concludes with a “What You Can Do” 
section that provides students with specific, realistic steps they can take to 
act on what they’ve learned and get involved in politics. 


“America Side by Side” boxes in every chapter use data figures and tables 
to provide a comparative perspective. By comparing political institutions 
and behavior across countries, students gain a better understanding of how 
specific features of the American system shape politics. 


Up-to-date coverage, with more than 10 pages and numerous graphics on 
the 2016 elections, including a five-page section devoted to analysis of the 
2016 elections in Chapter 8, as well as updated data, examples, and other 
information throughout the book. 


Built-in study guides at the end of each chapter offer valuable learning tools. 
A practice quiz and glossary definitions help students review the chapter 
material. Each chapter also includes a list of recommended readings to help 
students get started on research projects. 


“Politics and Your Future” chapter conclusions give students direct, personal 
reasons to care about politics. These sections focus on the political oppor- 
tunities and challenges that students will face in their lives as a result of 
emerging social, political, demographic, and technological change. The con- 
clusions reprise the important point made in the chapter introductions that 
government matters and prompt students to consider how political change 
will impact their futures. 


This Eleventh Edition is accompanied by InQuizitive, Norton’s award-winning 
formative, adaptive online quizzing program. The InQuizitive course for 
We the People, Essentials Edition, guides students through questions orga- 
nized around the text’s chapter learning objectives to ensure mastery of 
the core information and to help with assessment. More information and a 
demonstration are available at digital. wwnorton.com/wethepeople] less. 


We continue to hope that our book will itself be accepted as a form of enlight- 
ened political action. This Eleventh Edition is another chance. It is an advancement 
toward our goal. We promise to keep trying. 
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ELEVENTH ESSENTIALS EDITION 


We the People 


AN INTRODUCTION TO AMERICAN POLITICS 


Most Americans share the core 
political values of liberty, equality, 
lato meol-\antelereele\varelaremuvclalmaalciie 
government and its policies to re- 
flect these values. However, people 
often disagree on the meaning of 
these values and what government 
should do to protect them. 


Introduction: 


The Citizen and 
Government 


WHAT GOVERNMENT DOES AND WHY IT MATTERS Americans some- 
times appear to believe that the government is an institution that does things 
to them and from which they need protection. Students may wonder why they 
have to fill in long, often complicated forms to apply for financial assistance. 
They may frown when they see the payroll tax deducted from their small pay- 
check. Like Americans of all ages, they may resent municipal “red-light” cam- 
eras designed to photograph traffic violators—and send them tickets. 

Although most people complain about something that government does 
to them, most everyone wants the government to do a great deal for them. 
Some of the services that people expect from government are big-ticket items, 
such as providing national security and keeping the nation safe from terrorist 
attacks. We all know that government pays for and directs the military. Stu- 
dents attending a state university know that state and federal public dollars 
help support their education. 

Yet many of the other services that government provides are far less visible, 
and often it is not even clear that government plays a role at all. For example, 
students grabbing a quick bite to eat between classes take it for granted that 
their hamburger will not contain bacteria that might make them sick. With- 
out federal inspection of meat, however, chances of contracting food-borne 


ei 


illnesses would be much higher and the everyday task of eating would be much 
riskier. Driving to school would not be possible if not for the tens of billions of dol- 
lars spent each year on road construction and maintenance by federal, state, and 
municipal governments. Like most Americans, young people expect to get reliable 
information about the weather for the week ahead and warnings about danger- 
ous events such as hurricanes. The National Weather Service and the National 
Hurricane Center both provide reliable forecasts for such simple calculations as 
whether to bring an umbrella to more significant calculations made by airlines 
and air traffic control to get travelers safely where they need to go. These daily 
decisions don’t seem to involve government, but in fact they do. Indeed, most 
Americans would not be here at all if it were not for federal immigration policies, 
which set the terms for entry into the United States and for obtaining citizenship. 

Government is the term generally used to describe the formal institutions 
through which a land and its people are ruled. As the government seeks to pro- 
tect its citizens, it faces the challenge of doing so in ways that are true to the 
key American political values of liberty, equality, and democracy. Liberty means 
personal freedom and a government whose powers are limited by law. Equality is 
the idea that all individuals should have the right to participate in political life and 
society on equivalent terms. Democracy means placing considerable political 
power in the hands of ordinary people. Most Americans find it easy to affirm all 
three values in principle. In practice, however, matters are not always so clear. 
Policies and practices that seem to affirm one of these values may contradict 
another. Americans, moreover, are sometimes willing to subordinate liberty to 
security and have frequently tolerated significant departures from the principles 


of equality and democracy. 
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@® Government Affects Our Lives Every Day 


Since the United States was established as a 
nation, Americans have been reluctant to 
grant government too much power, and they 
have often been suspicious of politicians. But 
over the course of the nation’s history, 
Americans have also turned to government for assistance in times of need and have 
strongly supported the government in periods of war. In 1933 the power of the gov- 
ernment began to expand to meet the crises created by the stock market crash of 
1929, the Great Depression, and the run on banks. Congress passed legislation that 
brought the government into the businesses of home mortgages, farm mortgages, 
credit, and relief of personal distress. More recently, when the economy fell into a 
recession in 2008 and 2009, the federal government took action to shore up the finan- 
cial system, oversee the restructuring of the ailing auto companies, and inject hundreds 
of billions of dollars into the faltering economy. Today, the national government is an 
enormous institution with programs and policies reaching into every corner of 
American life. It oversees the nation’s economy, it is the nation’s largest employer, it 
provides citizens with a host of services, it controls the world’s most formidable mili- 
tary establishment, and it regulates a wide range of social and commercial activities. 
Much of what citizens have come to depend on and take for granted—as, some- 
how, part of the natural environment—is in fact created by government. Take the 
example of a typical college student’s day, throughout which that student relies on 
a host of services and activities organized by national, state, and local government 
agencies. The extent of this dependence on government is illustrated by Table 1.1. 


FederalStudent Aid rroupsronsor or | me 


An OFFICE of rhe U.S. DEPARTMENT of EOUCATION 


Types of Ald Who Gets Ald SA: yi How to Repay Your Loans 


Minds can achieve anything. We make sure they get to college, 
At Federal Student Aid, we make it easier to get money for higher education. 


. 

= | 
HOW DO} S BWHAT TYPES DO | HOW DO | HOW DO | 
PREPARE FOR ¥ #/ OPMAID CAN QUALIFY APPLY FOR MANAGE 
COLLEGE? |GET? FOR AID? AID? MY LOANS? 
Learn about exploring Read about the types of Most people are eligible for Learn how to submit your Choose a repayment plan, 
careers, choosing and financial aid available from financial aid. Pind out who Free Application for Federal pay on time, avold default, 
applying to schools, and the government and other gets aid, how to stay Student Aid (FAFSA*), how and get help with problems. 
taking required tests. Use sources: grants, eligible, and how to get aid is calculated, and how 
checklists to help get ready. scholarships, loans, and eligibility back if you've lost you'll get your aid. 

work-study. it 


The federal government maintains a large number of websites that provide useful information 
to citizens on such topics as loans for education, civil service job applications, the inflation 
rate, and how the weather will affect farming. These sites are just one way in which the 
government serves its citizens. 
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The Presence of Government in the Daily Life 
of a Student at “State University” 


TIME OF DAY SCHEDULE 


7:00 A.M. Wake up. Standard time set by the national government. 


7:10 A.M. Shower. Water courtesy of local government, either a public entity or 
a regulated private company. Brush your teeth with toothpaste whose 
cavity-fighting claims have been verified by a federal agency. 


7:30 a.m. Have a bowl of cereal with milk for breakfast. “Nutrition Facts” on food 
labels are a federal requirement, pasteurization of milk required by 
state law, recycling the empty cereal box and milk carton enabled by 
state or local laws. 


8:30 a.m. Drive or take public transportation to campus. Air bags and seat belts 
required by federal and state laws. Roads and bridges paid for by 
state and local governments, speed and traffic laws set by state and 
local governments, public transportation subsidized by all levels of 
government. 


8:45 a.m. Arrive on campus of large public university. Buildings are 70 percent 
financed by state taxpayers. 


9:00 a.m. First class: Chemistry 101. Tuition partially paid by a federal loan 
(more than half the cost of university instruction is paid for by 
taxpayers), chemistry lab paid for with grants from the National 
Science Foundation (a federal agency). 


Noon Eat lunch. College cafeteria financed by state dormitory authority on 
land grant from federal Department of Agriculture. 


2:00 p.m. Second class: American Government 101 (your favorite class!). You 
may be taking this class because it is required by the state legislature 
or because it fulfills a university requirement. 


4:00 p.m. Third class: Computer Lab. Free computers, software, and Internet 
access courtesy of state subsidies plus grants and discounts from 
IBM and Microsoft, the costs of which are deducted from their 
corporate income taxes; Internet built in part by federal government. 


6:00 p.m. Eat hamburger for dinner. Meat inspected by federal agencies. 


7:00 P.M. Work at part-time job at the campus library. Minimum wage set by 
federal, state, or local government; books and journals in library paid 
for by state taxpayers. 


8:15 p.m. Check the status of your application for a federal student loan (FAFSA) 
on the Department of Education’s website at studentaid.ed.gov. 


10:00 P.M. Go home. Street lighting paid for by county and city governments, 
police patrols by city government. 


10:15 p.m. Watch TV. Networks regulated by federal government, cable public- 
access channels required by city law. Weather forecast provided to 
broadcasters by a federal agency. 
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Trust in Government Has Declined 


Ironically, even as popular dependence on government has grown, the American 
public’s view of government has turned more sour. Public trust in government 
has declined, and Americans are now more likely to feel that they can do little to 
influence the government’s actions. Different groups vary somewhat in their levels 
of trust: African Americans and Latinos express more confidence in the federal 
government than do whites. But even among the most supportive groups, more 
than half do not trust the government.' These developments are important be- 
cause politically engaged citizens and public confidence in government are vital 
for the health of a democracy. 

By 2015, only 19 percent of Americans reported trusting the government in 
Washington “to do what is right” all or most of the time, down from 75 percent 
in the early 1960s.* Several factors contributed to the decline in trust. Revela- 
tions about the faulty information that led up to the war in Iraq and ongoing con- 
cern about the war had increased Americans’ mistrust of government. In March 
2007, 54 percent of those surveyed believed that the Bush administration had 
deliberately misled the American public about whether Iraq had weapons of mass 
destruction. By 2012, the government’s inability to get the economy moving had 
further undermined trust in government. When political differences over the 
Affordable Care Act, President Obama’s program to reform the American health 
care system, led to a two-week partial government shutdown in 2013 and the sec- 
ond dramatic showdown over raising the national debt limit in two years (usually a 
routine matter), public trust once again dipped to historically low levels.? Distrust 
of government greatly influenced the presidential primary elections in 2015 and 
2016, when a number of “outsider” candidates—most notably Donald Trump and 
Bernie Sanders—who were critical of government and eager to depart from busi- 
ness as usual in Washington, attracted wide support. 

Does it matter if Americans trust their government? For the most part, the 
answer is yes. As we have seen, most Americans rely on government for a wide 
range of services and laws that they simply take for granted. But long-term distrust 
in government can result in public refusal to pay the taxes necessary to support 
such widely approved public activities. Low levels of confidence may also make 
it difficult for government to attract talented and effective workers to public ser- 
vice.* The weakening of government as a result of prolonged levels of distrust may 
ultimately harm the capacity of the United States to defend its national interest 
in the world economy and may jeopardize its national security. Likewise, a weak 
government can do little to assist citizens who need help in weathering periods of 
sharp economic or technological change. 


Political Efficacy Means People Can Make a Difference 


Another important trend in American views about government has been a declining 
sense of political efficacy, the belief that ordinary citizens can affect what govern- 
ment does, that they can take action to make government listen to them. In 2015, 
74 percent of Americans said that elected officials do not care what people like 
them think; in 1960, only 25 percent felt so shut out of government.> Accom- 
panying this sense that ordinary people cannot be heard is a growing belief that 
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government is not run for the benefit of all the people. In 2015, 76 percent of the 
public disagreed with the idea that the “government is really run for the benefit of 
all the people.”® These views are widely shared across the age spectrum. 

This widely felt loss of political efficacy is bad news for American democ- 
racy. The feeling that you can’t affect government decisions can lead to a self- 
perpetuating cycle of apathy, declining political participation, and withdrawal 
from political life. Why bother to participate if you believe it makes no difference? 
Yet the belief that you can be effective is the first step needed to influence govern- 
ment. Not every effort of ordinary citizens to influence government will succeed, 
but without any such efforts, government decisions will be made by a smaller and 
smaller circle of powerful people. Such loss of broad popular influence over gov- 
ernment actions undermines the key feature of American democracy: government 
by the people. 


@ Citizenship Is Based on Political 
Knowledge and Participation 


Beginning with the ancient Greeks, citizen- 
ship has meant membership in one’s com- 
munity. In fact, the Greeks did not even 
conceive of the individual as a complete 
person. The complete person was the public 
person, the citizen; a noncitizen or a private person was referred to as an idiétés. 
Participation in public affairs was virtually the definition of citizenship. 

Today, voting is considered the building block of citizenship—informed and 
active membership in a political community—as it is the method by which 
Americans choose their elected leaders. Citizens can influence their government 
in many ways, including serving on a jury, lobbying, writing a letter to the editor 
of a local newspaper, and engaging in a public rally or protest. The point of these 
activities is to influence the government. 

Citizens need political knowledge 
to figure out how best to act in their 
own interests. To take a simple exam- 
ple, if the garbage is not collected from 
in front of people’s homes, people need 
to know that this job is the responsi- 
bility of their local government, not 
the national government. Americans 
often complain that government does 
not respond to their needs, but some- 
times the failure of government to 
act may simply result from citizens 
lacking the information necessary to 


When the federal government partially shut 


down in October 2013, millions of citizens present their problems to the cor- 
were affected, including visitors who were rect government office or agency. To 
turned away from the Statue of Liberty. put the matter more simply, effective 
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participation requires knowledge. (It should come as no surprise, then, that 
people who have less knowledge of politics vote at lower rates than those with 
more knowledge.) Knowledge is the first prerequisite for achieving an increased 
sense of political efficacy. 


“Digital Citizenship” Is the Newest Way to Participate 


As more and more of our social, workplace, and educational activities have 
migrated online, so too have opportunities for political knowledge and participa- 
tion, creating a new concept of “digital citizenship.” Digital citizenship is the ability 
to participate in society online, and it is increasingly important in politics. A 2015 
Pew survey found that over the previous year, 65 percent of Americans had used 
the Internet to find data or information about government. These include visiting 
a local, state, or federal government website.’ Digital citizenship benefits individu- 
als, but it also provides advantages to society as a whole. Digital citizens are more 
likely to be interested in politics and to discuss politics with friends, family, and 
coworkers than individuals who do not use online political information. They are 
also more likely to vote and participate in other ways in elections. Individuals with- 
out Internet access or the skills to participate in politics and the economy online 
are being left further behind. Exclusion from participation online is referred to as 
the “digital divide.” Lower-income and less educated Americans, racial and ethnic 
minorities, those living in rural areas, and the elderly are all less likely to have 
Internet access. 

Greater political knowledge increases the ability of people to influence their 
government. It is to the nature of government that we now turn. 


@ Government Is Made Up of the Institutions 
and Procedures by Which People Are Ruled 


Government refers to the formal institutions 
and procedures through which a territory 
and its people are ruled. To govern is to rule. 
A government may be as simple as a tribal 
council that meets occasionally to advise the 
chief or as complex as the vast establishments—with their forms, rules, and 
bureaucracies—found in the United States and the countries of Europe. A more 
complex government is sometimes referred to as “the state.” In the history of civili- 
zation, governments have not been difficult to establish. There have been thousands 
of them. The hard part is establishing a government that lasts. Even more difficult 
is developing a stable government that promotes liberty, equality, and democracy. 


Different Forms of Government Are Defined 
by Power and Freedom 
Governments vary in their structure, in their size, and in the way they operate. Two 


questions are of special importance in determining how governments differ: Who 
governs? And how much government control is permitted? 
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In some nations, government power is held by a single individual, such as a king 
or dictator, or by a small group of powerful individuals, such as military leaders or 
wealthy landowners. Such a system of government normally pays little attention 
to popular preferences; it tends to hold power by violence or the threat of violence 
and is referred to as an authoritarian system, meaning that the government recog- 
nizes no formal limit but may nevertheless be restrained by the power of other 
social institutions. A system of government in which the degree of control is even 
greater is a totalitarian system, where the government recognizes no formal limits 
on its power and seeks to absorb or eliminate other social institutions that might 
challenge it. Nazi Germany under Adolf Hitler and the Soviet Union under Joseph 
Stalin are classic examples of totalitarian rule. 

In contrast, a democracy is a political system that permits citizens to play a sig- 
nificant part in the governmental process, where they are vested with the power 
to rule themselves, usually through the election of key public officials. Under 
such a system, constitutional government is the norm, in that formal and effective 
limits are placed on the powers of the government. At times, an authoritarian 
government might bend to popular wishes, and democratic governments do not 
automatically follow the wishes of the majority. The point, however, is that these 
contrasting systems of government are based on very different assumptions and 
practices. 

Americans have the good fortune to live in a nation in which limits are placed on 
what governments can do and how they can do it. By one measure, just 40 percent 
of the global population (those living in 86 countries) enjoy sufficient levels of 
political and personal freedom to be classified as living in a constitutional democ- 
racy.* And constitutional democracies were unheard of before the modern era. 
Prior to the eighteenth and nineteenth centuries, governments seldom sought (and 
rarely received) the support of their ordinary subjects.° 

Beginning in the seventeenth century, in a handful of Western nations, two 
important changes began to take place in the character and conduct of govern- 
ment. First, governments began to acknowledge formal limits on their power. 
Second, a small number of governments began to provide the ordinary citizen with 
a formal voice in public affairs—through the vote. Obviously, the desirability of 
limits on government and the expansion of popular influence were at the heart of 
the American Revolution in 1776. “No taxation without representation” was hotly 
debated from the beginning of the Revolution through the adoption of the modern 
Constitution in 1789. But even before the Revolution, a tradition of limiting gov- 
ernment and expanding citizen participation in the political process had developed 
throughout western Europe. Thus, to understand how the relationship between 
rulers and the ruled was transformed, we must broaden our focus to take into 
account events in Europe as well as in America. We will divide the transforma- 
tion into its two separate parts. The first is the effort to put limits on government. 
The second is the effort to expand the influence of the people through access to 
government and politics. 


Limits on Governments Encouraged Freedom 


The key force behind the imposition of limits on government power was a new 
social class, the bourgeoisie. Bourgeoisie is a French word for “freeman of the city,” 
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or bourg. Being part of the bourgeoisie later became associated with being “middle 
class” and with involvement in commerce or industry. In order to gain a share of 
control of government, joining or even displacing the kings, aristocrats, and gentry 
who had dominated government for centuries, the bourgeoisie sought to change 
existing institutions—especially parliaments—into instruments of real political 
participation. Parliaments had existed for centuries but were generally controlled 
by the aristocrats. The bourgeoisie embraced parliaments as means by which they 
could exert the weight of their superior numbers and growing economic advantage 
against their aristocratic rivals. At the same time, the bourgeoisie sought to restrain 
the capacity of governments to threaten these economic and political interests by 
placing formal or constitutional limits on governmental power. 

Although motivated primarily by the need to protect and defend their own 
interests, the bourgeoisie advanced many of the principles that became the central 
underpinnings of individual liberty for all citizens—freedom of speech, freedom of 
assembly, freedom of conscience, and freedom from arbitrary search and seizure. It 
is important to note here that the bourgeoisie generally did not favor democracy as 
we know it. They were advocates of electoral and representative institutions, but 
they favored property requirements and other restrictions so as to limit political 
participation to the middle and upper classes. Yet once these institutions of politics 
and the protection of the right to engage in politics were established, it was dif- 
ficult to limit them to the bourgeoisie. 


Expansion of Participation in America 
Changed the Political Balance 


In America, the expansion of participation to ever-larger segments of society, seen 
mostly in the expansion of voting rights, occurred because competing segments of 
the bourgeoisie sought to gain political advantage by reaching out and mobilizing 
the support of working- and lower-class groups that craved the opportunity to take 
part in politics—‘lining up the unwashed,” as one American historian put it.'° To 
be sure, excluded groups often agitated for greater participation. But seldom was 
such agitation, by itself, enough to secure the right to participate. Usually, expan- 
sion of voting rights resulted from a combination of pressure from below and help 
from above. 

This pattern of suffrage expansion by groups hoping to derive some politi- 
cal advantage has been typical in American history. After the Civil War, one of 
the chief reasons that the Republican Party moved to enfranchise newly freed 
slaves was to use the support of the former slaves to maintain Republican control 
over the defeated southern states. Similarly, in the early twentieth century, upper- 
middle-class Progressives advocated women’s suffrage because they believed that 
women were likely to support the reforms espoused by the Progressive movement. 


The Goal of Politics Is Having a Say in What Happens 


Expansion of participation means that more and more people have a legal right 
to take part in politics. Politics is an important term. In its broadest sense, it refers 
to conflicts over the character, membership, and policies of any organization to 
which people belong. As Harold Lasswell, a famous political scientist, once put 
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it, politics is the struggle over “who gets what, when, how.”!! Although politics is 
a phenomenon that can be found in any organization, our concern in this book is 
narrower. Here, politics will be used to refer only to conflicts and struggles over 
the leadership, structure, and policies of governments. The goal of politics, as we 
define it, is to have a share or a say in the composition of the government’s leader- 
ship, how the government is organized, or what its policies are going to be. Having 
a share is called power (influence over a government’s leadership, organization, or 
policies) or influence. 

Politics can take many forms, including blogging and posting opinion pieces 
online, voting, sending emails to government officials, lobbying legislators on behalf 
of particular programs, and participating in protest marches and even violent dem- 
onstrations. A system of government in which the populace selects representa- 
tives, who play a significant role in governmental decision making, is usually called 
a representative democracy, or republic. A system that permits citizens to vote 
directly on laws and policies is often called a direct democracy. At the national 
level, America is a representative democracy in which citizens select govern- 
ment officials but do not vote on legislation. Some states and cities, however, have 
provisions for direct legislation through ballot initiative and popular referendum. 
In 2016, 165 initiatives appeared on state ballots. 


©@ The Identity of Americans Has 
Changed over Time 


While American democracy aims to give the 
people a voice in government, the meaning 
of “we the people” has changed over time. 
Who are Americans? Over the course of 
American history, politicians, religious lead- 
ers, prominent scholars, and _ ordinary 
Americans have puzzled over and fought 
about the answer to this fundamental question. It is not surprising that such a 
simple question could provoke so much conflict: the American population has 
increased over eighty-fold, from 3.9 million in 1790, the year of the first official 
census, to 323 million in 2016. As the American population has grown, it has 
become more diverse in nearly every dimension imaginable.” 

At the time of the Founding, when the United States consisted of 13 states 
arrayed along the Eastern Seaboard, 81 percent of Americans counted by the 
census traced their roots to Europe, mostly England and northern Europe; nearly 


one in five were of African origin, the vast majority of whom were slaves.'? There 
was also an unknown number of Native Americans, not counted by the census 
because the government did not consider them Americans." 

Fast-forward to 1900. The country, now stretched out across the continent, 
had a sharply altered racial and ethnic composition. Waves of immigrants, mainly 
from Europe, had boosted the population to 76 million. The black population 
stood at 12 percent. Residents who traced their origins to Latin America or Asia 


12 CHAPTER 1 INTRODUCTION: THE CITIZEN AND GOVERNMENT 


each accounted for less than 1 percent of the entire population.'> Although 
principally of European origin, the American population had become much 
more ethnically diverse as immigrants, first from Germany, then from Ireland, 
and finally from southern and eastern Europe, made their way to the United 
States. The foreign-born population of the United States reached its height at 
14.7 percent in 1910.'° 


Immigration and Increasing Ethnic Diversity 
Have Long Caused Intense Debate 


As the population grew more diverse, anxiety about Americans’ ethnic identity 
mounted, and much as today, politicians and scholars argued about whether the 
country could absorb such large numbers of immigrants. The debate encompassed 
such issues as whether immigrants’ political and social values were compatible 
with American democracy, whether they would learn English, and what diseases 
they might bring into the United States. 

Immigrants’ religious affiliations also aroused concern. The first immigrants 
to the United States were overwhelmingly Protestant, many of them fleeing 
religious persecution. The arrival of Germans and Irish in the mid-1800s meant 
increasing numbers of Catholics, and the large-scale immigration of the early 
twentieth century threatened to reduce the percentage of Protestants signifi- 
cantly: many eastern European immigrants pouring into the country were Jewish, 
while the southern Europeans were mostly Catholic. A more religiously diverse 
country challenged the implicit Protestantism embedded in many aspects of 
American public life. 

After World War I, Congress responded to the fears swirling around immigra- 
tion with new laws that sharply limited the number of immigrants who could 
enter the country each year. Congress also 
established a new National Origins Quota 
System based on the nation’s population in 
1890 before the wave of immigrants from 
eastern and southern Europe arrived.'’ The 
new system set up a hierarchy of admissions: 
northern European countries received gen- 
erous quotas for new immigrants, whereas 
eastern and southern European countries 
were granted very small quotas. These re- 
strictions ratcheted down the numbers of 
immigrants so that by 1970 the foreign-born 
population in the United States reached an 
all-time low of 5 percent. 

Official efforts to use racial and ethnic 
criteria to restrict the American population 


In the 1900s, many immigrants entered 
were not new. The very first census, as we the United States through New York's 
have seen, did not count Native Americans; Ellis Island, where they were checked 


in fact, Native Americans were not granted _ for disease before being admitted. 
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the right to vote until 1924. Most people of African descent were not officially citi- 
zens until 1868, when the Fourteenth Amendment to the Constitution conferred 
citizenship on the freed slaves. 

In 1790 the federal government had sought to limit the nonwhite population 
with a law stipulating that only free whites could become naturalized citizens. 
Not until 1870 did Congress lift the ban on the naturalization of nonwhites. 
Restrictions applied to Asians as well. The Chinese Exclusion Act of 1882 out- 
lawed the entry of Chinese laborers to the United States, and additional barriers 
enacted after World War I meant that virtually no Asians entered the country 
as immigrants until 1943, when China became our ally in World War I and 
these provisions were lifted. People of Hispanic origin do not fit simply into 
the American system of racial classification. In 1930, for example, the census 
counted people of Mexican origin as nonwhite, but it reversed this decision a 
decade later. Not until 1970 did the census officially begin counting persons of 
Hispanic origin, noting that they could be any race.'* As this history suggests, 
American citizenship has always been tied to “whiteness” even as the meaning 
of “white” shifted over time. 


Today the Country Still Confronts the 
Question “Who Are Americans?” 


Race and Ethnicity By 2000, immigration had profoundly transformed the 
nation’s racial and ethnic profile once again. The primary cause was Congress’s 
decision in 1965 to lift the tight immigration restrictions of the 1920s, a deci- 
sion that resulted, among other things, in the growth of the Latino population 
(see Figure 1.1). Census figures for 2014 show that the total Hispanic proportion 
of the population is now 17.4 percent, while the black, or African American, 
population is 13.2 percent of the total population. Asians make up 5.4 percent 
of the population. European Americans account for less than two-thirds of the 
population—their lowest share ever. Moreover, about 2.5 percent of the popu- 
lation now identifies itself as of “two or more races,” a new category added to 
the census in 2000.'° Although it is only a small percentage of the population, the 
multiracial category points toward a future in which the lines separating the tradi- 
tional labels of racial identification may be blurring. 

In 2014, 13.3 percent of the population was born outside the United States, a 
figure comparable to the rates of foreign-born at the turn of the previous century. 
Over half of the foreign-born population came from Latin America, with nearly 
4 in 10 from Central America (including Mexico). Those born in Asia consti- 
tuted the next largest group, making up over one-quarter of foreign-born resi- 
dents. By 2014, just 11.2 percent of those born outside the United States came 
from Europe.”° These figures represent only legally authorized immigrants, while 
estimates put the number of undocumented immigrants at almost 12 million, the 
majority of whom are from Mexico and Central America.?! 


Religion The new patterns of immigration combined with a number of other 
factors to alter the religious affiliations of Americans. In 1900, 80 percent of the 
population was Protestant; by 2014, only 46.6 percent of Americans identified 
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FIGURE 1.1 Immigration by Continent of Origin 


Where did most immigrants come from at the start of the twentieth century? How does 
that compare with immigration in the twenty-first century? 
*Less than 1 percent not shown. 


SOURCE: Department of Homeland Security, 2013 Yearbook of Immigration Statistics, August 2014, www.dhs.gov/sites/ 
default/files/publications/ois_yb_2013_0O.pdf (accessed 4/10/16). 
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themselves as Protestants.2* Catholics made up 20.8 percent of the population, 
and Jews accounted for 1.9 percent. A small Muslim population had also grown, to 
nearly 1 percent of the population. One of the most important changes in religious 
affiliation during the latter half of the twentieth century was the percentage of 
people who professed no organized religion. In 2014, 28.8 percent of the popula- 
tion was not affiliated with an organized church. These changes suggest an impor- 
tant shift in American religious identity: although the United States thinks of itself 
as a “Judeo-Christian” nation—and indeed was 95 percent Protestant, Catholic, or 
Jewish from 1900 to 1968—by 2014 the numbers had fallen to 72.5 percent of 
the adult population.” 


Age As America grew and its population expanded and diversified, the country’s 
age profile shifted with it. In 1900 only 4 percent of the population was over 65. 
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As life expectancy increased, the number of 
older Americans grew with it: by 2014, 
nearly 14.5 percent of the population was 
over 65. The number of children under the 
age of 18 also changed; in 1900 this group 
comprised 43 percent of the American 
population; by 2014, children 18 and under 
had fallen to about 25 percent of the popula- 
tion.*4 An aging population poses challenges 
to the United States. As the elderly popula- 
tion grows and the working-age population 
shrinks, questions arise about how we will 
fund programs for the elderly such as Social 
Security. 


Geography Over the nation’s history, 
Americans have changed in other ways as 
well, moving from mostly rural settings 
and small towns to large urban areas. Be- 
fore 1920, less than half the population 
lived in urban areas; today 80.7 percent 
of Americans do.” Critics charge that the 
American political system, created when 
America was a largely rural society, under- 
represents urban areas. The constitutional 
provision allocating each state two sena- 


tors, for example, overrepresents sparsely 


Immigration remains a controversial 
issue in the United States. While many 


populated rural states and underrepresents 


believe we should do more to protect urban states, where the population is far 
our borders, others call for comprehen- | more concentrated. The American popula- 
sive immigration reform, including tion has also shifted regionally. In the past 
an easier pathway to citizenship. 50 years, especially, many Americans have 


left the Northeast and Midwest and moved 
to the South and Southwest. As congressional seats have been reapportioned to 
reflect the population shift, many problems that particularly plague the Midwest 
and Northeast, such as the decline of manufacturing jobs, receive less attention 
in national politics. 


Socioeconomic Status Americans have fallen into diverse economic groups 
throughout American history. For much of American history most people were 
relatively poor working people, many of them farmers. A small wealthy elite, how- 
ever, grew larger in the 1890s, in a period called “the gilded age.” By 1928, nearly 
25 percent of the total annual income went to the top | percent of earners; the 
top 10 percent took home 46 percent of total annual income. After the New Deal 
in the 1930s, a large middle class took shape, and the share going to those at the 
top dropped sharply. By 1976, the top 1 percent took home only 9 percent of the 
national annual income. Since then, however, economic inequality has once again 
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Global Diversity 


In this chapter, we learned that the United 
States has become an increasingly diverse 
country over time. One way that the American 
population is diverse is in its racial and 
ethnic make-up. How does the racial and 
ethnic diversity of the United States compare 
to that of other countries around the world? 

Racial and ethnic diversity is related 
not only to immigration rates but also to 
geography, historical legacies, and whether 
the government has favored certain groups 
over others. Many western European and 
Asian countries have histories of past con- 
flict and strong state-building efforts, result- 
ing in less diversity. For example, Japan’s 
geographic isolation has created a racially 
homogeneous society, which was reinforced 
by the government’s use of isolationism 
as a means to consolidate power.? Mod- 
ern policies limiting immigration continue 
these historic trends. To take another ex- 
ample, France has historically pursued both 


Most 
homogeneous 
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RACIAL AND ETHNIC DIVERSITY 


SOURCE: Alberto Alesina, Arnaud Devieeschauwer, William Easterly, Sergio Kurlat, and Romain Wacziarg, 
7155-94. 


political and cultural assimilation, using 
its schools as tools to socialize its citi- 
zens into a common “republican” identity. 
More recent waves of immigrants, however, 
have highlighted potential problems with 
this policy.° 

As a “nation of immigrants,” the United 
States is more diverse than many Western 
countries, but some former colonies are 
even more diverse than the United States. 
Many countries in sub-Saharan Africa were 
colonized by multiple empires, whose govern- 
ments often drew borders that encompassed 
multiple ethnic groups in the region. State- 
building and nationalism are also very new to 
these regions, meaning that local identities 
remain stronger than national ones. 

How might the degree of diversity shape 
political values in specific countries? What 
types of values and policies would we ex- 
pect to see in countries with a high degree 
of diversity versus those with less diversity? 


Most 
diverse 


No data 
available 


*Benedict Anderson, Imagined Communities: Reflections on the Origin and Spread of Nationalism (London: Verso, 2006), 94-99. 
>John R. Bowen, Why the French Don’t Like Headscarves: Islam, the State, and Public Space (Princeton, NJ: Princeton 


University Press, 2007). 


widened as a tiny group of super-rich has emerged. By 2014, the top 1 percent 
earned 21.2 percent of annual income, and the top 10 percent took home 
almost 50 percent of the total national income, the highest ever recorded, except 
for 2012.76 At the same time, the incomes of the broad middle class have largely 
stagnated (see Figure 1.2).?”7 And 14.8 percent of the population remains below the 
official poverty line. As the middle class has frayed around the edges, the numbers 
of poor and near poor have swelled to nearly one-third of the population.*® 


FIGURE 1.2 Income in the United States 


The graph shows that while the income of most Americans has risen only slightly 
since 1950, the income of the richest Americans (the top 5 percent) has increased 
dramatically. What are some of the ways that this shift might matter for American 
politics? Does the growing economic gap between the richest groups and most other 
Americans conflict with the political value of equality? 


*Dollar values are given in constant 2014 dollars, which are adjusted for inflation so that we can compare a person's 
income in 1950 with a person’s income today. 

SOURCE: U.S. Census Bureau, Current Population Survey, www.census.gov/hhes/www/income/data/historical/ 
inequality/index.html (accessed 1/18/16). 
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Population and Representation The shifting contours of the American peo- 
ple have regularly raised challenging questions about our politics and governing 
arrangements. Population growth has spurred politically charged debates about 
how the population should be apportioned among congressional districts and 
has also transformed the close democratic relationship between congressional 
representatives and their constituents envisioned by the framers. For example, 
the framers stipulated that the number of representatives in the House “shall not 
exceed one for every thirty Thousand” constituents; today the average member 
of Congress represents 721,641 constituents.*? Immigration and the cultural and 
religious changes it entails provoked heated debates 100 years ago and still do 
today. The different languages and customs that immigrants bring to the United 
States trigger fears among some that the country is changing in ways that may 
undermine American values and alter fundamental identities. Yet a changing popu- 
lation has been one of the constants of American history. 


@ America Is Built on the Ideas of 
Liberty, Equality, and Democracy 


A few fundamental values underlie the 
American system. These values are reflected 
in such Founding documents as the Declara- 
tion of Independence, the Constitution, and 
the Bill of Rights. The three values on which 
the American system of government is based 
are liberty, equality, and democracy. 


Liberty Means Freedom 


No ideal is more central to American values than liberty. The Declaration of In- 
dependence defined three inalienable rights: “Life, Liberty and the pursuit of 
Happiness.” The preamble to the Constitution likewise identified the need to 
secure “the Blessings of Liberty” as one of the key reasons for which the Constitu- 
tion was drawn up. For Americans, liberty means freedom from government control 
as well as economic freedom. Both are closely linked to the idea of limited govern- 
ment, meaning that powers are defined and limited by a constitution. 

The Constitution’s first 10 amendments, known collectively as the Bill of Rights, 
above all preserve individual personal liberties and rights. In fact, liberty has come 
to mean many of the freedoms guaranteed in the Bill of Rights: freedom of speech 
and writing, the right to assemble freely, and the right to practice religious beliefs 
without interference from the government. Over the course of American history, 
the scope of personal liberties has expanded as laws have become more tolerant 
and as individuals have successfully used the courts to challenge restrictions on 
their individual freedoms. Far fewer restrictions exist today on the press, political 
speech, and individual moral behavior than in the early years of the nation. Even so, 
conflicts persist over how personal liberties should be extended and when personal 
liberties violate community norms. 
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In addition to personal freedom, the American concept of liberty means eco- 
nomic freedom. Since the Founding, economic freedom has been linked to capi- 
talism, free markets, and the protection of private property. Free competition, the 
unfettered movement of goods, and the right to enjoy the fruits of one’s labor are 
all essential aspects of economic freedom and American capitalism.*° In the first 
century of the Republic, support for capitalism often meant support for the doc- 
trine of laissez-faire (literally, “let do” in French), an economic system in which the 
means of production and distribution are privately owned and operated for profit 
with minimal or no government interference. Laissez-faire capitalism allowed very 
little room for the national government to regulate trade or restrict the use of 
private property, even in the public interest. Americans still strongly support capi- 
talism and economic liberty, but they now also endorse some restrictions on eco- 
nomic freedoms to protect the public. Federal and state governments now deploy 
a wide array of regulations in the name of public protection. These include health 
and safety laws, environmental rules, and workplace regulations. Not surprisingly, 
fierce disagreements often erupt over what the proper scope of government regula- 
tion should be. What some people regard as protecting the public, others see as an 
infringement of their own freedom to run their businesses and use their property 
as they see fit. 


Equality Means Treating People Fairly 


The Declaration of Independence declares as its first “self-evident” truth that “all 
men are created equal.” As central as it is to the American political creed, however, 
equality has been a less well-defined ideal than liberty because people interpret 
“equality” in different ways. Most Americans share the ideal of equality of oppor- 
tunity wherein all people should have the freedom to use whatever talents and 
wealth they have to reach their fullest potential. Yet it is hard for Americans to 
reach an agreement on what constitutes equality of opportunity. Must a group’s 
past inequalities be remedied in order to ensure equal opportunity in the present? 
Should inequalities in the legal, political, and economic spheres be given the same 
weight? In contrast to liberty, which requires limits on the role of government, 
equality implies an obligation of the government to the people.*! 

Americans do make clear distinctions between political equality and social or 
economic equality. Political equality refers to the right to participate in politics 
equally, based on the principle of “one person, one vote.” Beginning from a very 
restricted definition of political community, which originally included only prop- 
ertied white men, the United States has moved much closer to an ideal of political 
equality. Broad support for this ideal has helped expand the American political 
community and extend the right to participate to all. Although considerable 
conflict remains over whether the political system makes it harder for some people 
to participate and easier for others and about whether the role of money in politics 
has drowned out the public voice, Americans agree that all citizens should have an 
equal opportunity to participate and that government should enforce that right. 

In part because Americans believe that individuals are free to work as hard 
as they choose, they have always been less concerned about social or economic 
inequality. Many Americans regard economic differences as the consequence of 
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individual choices, virtues, or failures. Because of this, Americans tend to be 
less supportive than most Europeans of government action to ensure economic 
equality. 


Democracy Means That What the People Want Matters 


The essence of democracy is the participation of the people in choosing their rulers 
and the people’s ability to influence what those rulers do. In a democracy, political 
power ultimately comes from the people. The principle of democracy in which 
political authority rests ultimately in the hands of the people is known as popular 
sovereignty. In the United States, popular sovereignty and political equality make 
politicians accountable to the people. Ideally, democracy envisions an engaged citi- 
zenry prepared to exercise its power over rulers. As we noted earlier, the United 
States is a representative democracy, meaning that the people do not rule directly 
but instead exercise power through elected representatives. Forms of participa- 
tion in a democracy vary greatly, but voting is a key element of the representative 
democracy that the American Founders established. 

American democracy rests on the principle of majority rule with minority 
rights, the democratic principle that a government follows the preferences of the 
majority of voters but protects the interests of the minority. Majority rule means 
that the wishes of the majority determine what government does. The House of 
Representatives—a large body elected directly by the people—was designed in par- 
ticular to ensure majority rule. But the Founders feared that popular majorities 
could turn government into a “tyranny of the majority” in which individual liberties 
would be violated. Concern for individual rights has thus been a part of American 
democracy from the beginning. The rights enumerated in the Bill of Rights and en- 
forced through the courts provide an important check on the power of the majority. 


American Political Values 


and Your Future 


Americans express mixed views about government. Almost everyone complains 
about government, and general trust in government has declined significantly. 
Despite mounting distrust, when asked about particular government activities or 
programs, a majority of Americans generally support the activities that govern- 
ment undertakes. These conflicting views reflect the tensions in American political 
culture: there is no perfect balance between liberty, equality, and democracy. In 
recent years, finding the right mix of government actions to achieve these different 
goals has become especially troublesome. Some charge that government initiatives 
designed to promote equality infringe on individual liberty, while others point to 
the need for government to take action in the face of growing inequality. Sharp 
political debate over competing goals alienates many citizens, who react by 
withdrawing from politics. Yet, in contrast to totalitarian and authoritarian forms 
of government, democracy rests on the principle of popular sovereignty. No true 
democracy can function properly without knowledgeable and engaged citizens. 
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While levels of participation in politics are relatively low for young Americans, the presidential 
primary campaigns of 2008 and 2016 saw the highest levels of youth turnout—to volunteer 
and to vote—in decades. What factors might have energized young people to become involved 
in these particular campaigns? 


The “Who Participates?” feature on the following page shows various ways 
Americans were engaged with and participated in the 2012 presidential election. 

The remarkable diversity of the American people represents a great strength for 
American democracy as well as a formidable challenge. The shifting religious, racial 
and ethnic, and immigration status of Americans throughout history has always 
provoked fears about whether American values could withstand such dramatic 
shifts. The changing face of America also sparks hopes for an America that embod- 
ies its fundamental values more fully. 

Demographic changes will continue to raise tough new questions. For example, 
as the American population grows older, programs for the elderly will take up an 
increasing share of the federal budget. Yet to be successful, a nation must invest in 
its young people. And, as any college student knows, the cost of college has risen 
in recent years. Many students drop out as they discover that the cost of college is 
too high. Or they graduate and find themselves saddled with loans that will take 
decades to pay back. Yet, in a world of ever-sharper economic competition, higher 
education has become increasingly important for individuals seeking economic 
security. Moreover, an educated population is critical to the future prosperity of 
the country as a whole. Are there ways to support the elderly and the young at 
the same time? Is it fair to cut back assistance to the elderly, who have worked a 
lifetime for their benefits? If we decrease assistance to the elderly, will they stay in 
the labor market and make the job hunt for young people even more difficult? As 
these trade-offs suggest, there are no easy answers to these demographic changes. 
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WHO PARTICIPATES? 


Who Participated in the 
PAUPA DAS CNIC ea Hie 


Percentage of Each 
Age Group Who... 


17-24 25-44 45-65 65+ 


83.3% 89.9% 


74.6% 


Voted 
DY o) Fe exe ire 
campaign button, 12.5% 13.5% 16.6% 20.5% 
lawn sign, or mS Sa. 
bumper sticker 

35.0% 
Gave money to a 9.9% 13.1% 23.6% 
candidate, party, — 
or other group 

50.4% 
Talked about 32.0% 34.6% 44.4% h 


voting for or 
against a candi- 
date or party 


Went to political 6.8% 4.3% 6.4% 8.8% 


meetings, rallies, = 

or speeches y . 
SOURCE: American National Election Study 2012 Time Series, 

The American National Election Studies, 

www.electionstudies.org (accessed 9/25/15). 
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Register to Vote 


In most states you can register to vote using the National Mail Voter 
Registration Form found at . The Election Assistance 
Commission website also includes various tips about registering and voting. 


Find out when you need to register in order to vote in the next election. 
Visit for a list of registration deadlines. 


Many states allow online registration. Go to and search 
“online voter registration” to find a list of these states with links to their 


websites. 


If you’ve moved to attend college or for another reason, you can register 
with your new address. 
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4. What is the difference between a totali- 


tarian government and an authoritarian 

government? (p. 10) 

a) Authoritarian governments require 
popular participation while totalitar- 
ian governments do not. 

b) Totalitarian governments are 
generally based on religion, while 
authoritarian governments are not. 

c) Authoritarian governments are 
often restrained by the power of 
social institutions, while totalitarian 
governments are not. 

d) Totalitarian governments acknowl- 
edge strict limits on their power, 
while authoritarian governments 
do not. 

e) There is no difference between 
these two kinds of government. 


. Inaconstitutional government (p. 10) 

a) the government recognizes no 
formal limits on its power. 

b) presidential elections are held 
every four years. 

c) governmental power is held by a 
single individual. 

d) formal and effective limits 
are placed on the powers of 
government. 

e) the government follows the wishes 
of the majority. 


. Although not present at the national 
level, a number of states and cities 
permit citizens to vote directly on laws 
and policies. What is this form of rule 
called? (p. 12) 

a) representative democracy 

b) direct democracy 

c) pluralism 

d) laissez-faire capitalism 

e) arepublic 


7. The percentage of foreign-born individu- 


als living in the United States (p. 13) 
a) has increased significantly since 
reaching its low point in 1970. 

b) has decreased significantly since 
reaching its high point in 1970. 

c) has remained the same since 
1970. 

d) has never been less than the per- 
centage of native-born individuals 
living in the United States. 

e) has not been studied since 1970. 


8. 


10. 


lal. 


Which of the following statements 

best describes the history of income 

inequality in the United States? 

(pp. 16-18) 

a) The top 1 percent has never earned 
more than 10 percent of the nation’s 
annual income. 

b) The top 1 percent has never earned 
less than 10 percent of the nation’s 
annual income. 

c) Income inequality has remained 
fairly constant since the late 
1970s. 

d) Income inequality has increased 
considerably since the late 1970s. 

e) Income inequality has decreased 
considerably since the late 1970s. 


. Latinos now make up (p. 14) 


a) more than 65 percent of the 
American public. 

b) more than 50 percent of the 
American public. 

c) more than 33 percent of the 
American public. 

d) more than 25 percent of the 
American public. 

e) more than 15 percent of the 
American public. 


Which of the following statements best 
describes the changes in America’s 
age profile since 1900? (pp. 15-16) 

a) The percentage of adults over 
the age of 65 has declined 
dramatically. 

b) The percentage of adults over 
the age of 65 has increased 
dramatically. 

c) The percentage of adults over the 
age of 65 has remained constant. 

d) The percentage of children under 
the age of 18 has increased 
dramatically. 

e) The percentage of children under 
the age of 18 has remained 
constant. 


What percent of Americans live in 
urban areas today? (p. 16) 

a) less than 10 percent 

b) about 20 percent 

c) about 40 percent 

d) about 60 percent 

e) about 80 percent 
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12. Which of the following is not related 
to the American conception of liberty? 
(pp. 18-19) 
a) freedom of speech 
b) economic liberty 
c) freedom of religion 
d) freedom of assembly 
e) All of the above are related to the 
American conception of liberty. 


13. Which of the following is not part of the 
core values that underlie the American 
political system? (pp. 19-20) 

a) belief in economic equality 
b) belief in political equality 


Key Terms 


c) belief in personal freedom 
d) belief in economic freedom 
e) belief in democracy 


14. The principle of political equality can 
be best summed up as (pp. 19-20) 
a) “equality of results.” 
b) “equality of opportunity.” 
c) “one person, one vote.” 
d) “equality between the sexes.” 
e) “leave everyone alone.” 


authoritarian government (p. 10) a system 
of rule in which the government recognizes no 
formal limit but may nevertheless be restrained 
by the power of other social institutions 


citizenship (p. 8) informed and active 
membership in a political community 


constitutional government (p. 10) a system 
of rule in which formal and effective limits are 
placed on the powers of the government 


democracy (p. 10) a system of rule that 
permits citizens to play a significant part in 
the governmental process, usually through the 
election of key public officials 


direct democracy (p. 12) a system of rule 
that permits citizens to vote directly on laws 
and policies 


equality of opportunity (p. 20) a widely 
shared American ideal that all people should 
have the freedom to use whatever talents and 
wealth they have to reach their fullest potential 


government (p. 4) institutions and 
procedures through which a territory and its 
people are ruled 


laissez-faire capitalism (p. 20) an 
economic system in which the means of 
production and distribution are privately 
owned and operated for profit with minimal or 
no government interference 


liberty (p. 19) freedom from government 
control 


limited government (p. 19) a principle of 
constitutional government; a government 
whose powers are defined and limited by 
a constitution 


majority rule/minority rights (p. 21) the 
democratic principle that a government follows 
the preferences of the majority of voters but 
protects the interests of the minority 


political efficacy (p. 7) the ability to 
influence government and politics 


political equality (p. 20) the right to 
participate in politics equally, based on the 
principle of “one person, one vote” 


politics (p. 12) conflict over the leadership, 
structure, and policies of governments 


popular sovereignty (p. 21) a principle of 
democracy in which political authority rests 
ultimately in the hands of the people 


power (p. 12) influence over a government’s 
leadership, organization, or policies 


representative democracy (republic) 

(p. 12) a system of government in which the 
populace selects representatives, who play 
a significant role in governmental decision 
making 


totalitarian government (p. 10) a system 
of rule in which the government recognizes 
no formal limits on its power and seeks to 
absorb or eliminate other social institutions 
that might challenge it 
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When the framers of the Constitution 
met in 1787, they set out to estab- 
lish a political system that would 
protect liberty and place limits on 
government. They also believed a 
powerful government required a 
broad popular base. However, they 
debated how best to protect liberty 
Flalo lato)’ mnol ok=|(-laler-me(=1antelel c= len muian 
other concerns. 
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The Founding 
and the 
Constitution 


WHAT GOVERNMENT DOES AND WHY IT MATTERS The framers of the 
U.S. Constitution knew why government mattered. In the Constitution’s preamble, 
the framers tell us that the purposes of government are to promote justice, to 
maintain peace at home, to defend the nation from foreign foes, to provide for 
the welfare of the citizenry, and, above all, to secure the “Blessings of Liberty” 
for Americans. The remainder of the Constitution spells out a plan for achieving 
these great objectives. This plan includes provisions for the exercise of legislative, 
executive, and judicial powers and a recipe for the division of powers among the 
federal government’s branches and between the national and state governments. 

Americans often become impatient with the Constitution as the constitution- 
al separation of powers seems to be a recipe for inaction and “gridlock” when 
America’s major institutions of government are controlled by opposing political 
forces. This has led to bitter fights that sometimes prevent government from 
delivering important services. In October 2013, for instance, the federal gov- 
ernment partially shut down for 16 days when the House and Senate could not 
reach agreement on a budget. As a result, permit offices across the country 
no longer took in fees, contractors stopped receiving checks, research projects 
stalled, and 800,000 federal employees were sent home on unpaid leave—at 
a cost to the economy of 2-6 billion.* 
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The framers, however, believed that a good constitution not only created a 
government with the capacity to act forcefully but also promoted compromise 
and deliberation, sometimes delaying action until tempers cooled and a variety of 
viewpoints could be heard. The cost of compromise and deliberation encouraged 
by such constitutional arrangements as the separation of powers might some- 
times be gridlock, but the benefit may be a government compelled to take many 
interests and viewpoints into account when it formulates policies. 

America’s long-standing values of liberty, equality, and democracy were all 
major themes of the Founding period and are all elements of the U.S. Con- 
stitution. However, the Constitution was a product of political bargaining and 
compromise, formed in very much the same way political decisions are made 
today. As this chapter will show, the Constitution reflects high principle as 
well as political self-interest. It also defines the relationship between American 
citizens and their government. 


Describe the events that led to the Declaration of Independence 
and the Articles of Confederation (pp. 31-36) 


Analyze the reasons many Americans thought a new Constitution 
was needed, and assess the obstacles to a new Constitution 
(pp. 36-41) 


Explain how the Constitution attempted to improve America’s 
governance, and outline the major institutions established by the 
Constitution (pp. 41-49) 


Present the controversies involved in the struggle for ratification 
(pp. 49-52) 


Trace how the Constitution has changed over time through the 
amendment process (pp. 54-57) 
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@ The First Founding: Ideals, Interests, and Conflicts 


The government created by the country’s 
Founders was the product of British legal 
and political traditions, colonial experience, 
and new ideas about governance that gained 
currency in the century before America 
broke with Britain. While America’s leaders 
were first and foremost practical politicians, 
they also read political philosophy and were influenced by the important thinkers 
of their day, including Hobbes, Locke, and Montesquieu. 

The seventeenth-century British philosopher Thomas Hobbes (1588-1679) 
was no advocate of democratic government, but he wrote persuasively in Leviathan 
about the necessity of a government authority as an antidote to human existence in 
a government-less state of nature, where life was “solitary, poor, nasty, brutish, and 
short.” He also believed that governments should have limits on the powers they 
exercised and that political systems are based on the idea of “contract theory’— 
that the people of a country voluntarily give up some freedom in exchange for an 
ordered society. The monarchs who rule that society derive their legitimacy from 
this contract, not from a God-given right to rule. 

Another British political thinker, John Locke (1632-1704), advanced the prin- 
ciples of republican government by arguing not only that monarchical power was 
not absolute but that such power was dangerous and should therefore be limited. In 
a break with Hobbes, Locke argued that the people retain rights despite the social 
contract they made with the monarch. Preserving safety in society is not enough; 
people’s lives, liberty, and property also require protection. Further, Locke wrote in 
his Second Treatise of Civil Government that the people of a country have a right to 
overthrow a government they believe to be unjust or tyrannical. This key idea shaped 
the thinking of the Founders, including Thomas Jefferson, the primary author of the 
Declaration of Independence, who said that the document was “pure Locke.” Locke 
advanced the important ideas of limited government and consent of the governed. 

Baron de la Bréde et de Montesquieu (1689-1755) was a French political thinker 
who advocated the idea that power needed to be balanced by power as a bulwark 
against tyranny. The way in which this could be achieved was through the separation 
of governing powers. This idea was already in practice in Britain, where legislative and 
executive powers were divided between Parliament and the monarch. In The Spirit 
of the Laws, Montesquieu argued for the separation and elevation of judicial power, 
which in Britain was still held by the monarch. Montesquieu did not argue for a pure 
separation of powers; rather, basic functions would be separated, but there would also 
be some overlap of functions. These ideas were central in shaping the three-branch 
system of government that America’s Founders outlined in the Constitution of 1787. 


Narrow Interests and Political Conflicts 
Shaped the First Founding 
The American Revolution and the U.S. Constitution were outgrowths of a struggle 


among competing economic and political forces within the colonies. Five sectors of 
society had interests that were important in colonial politics: (1) the New England 
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merchants; (2) the southern planters; (3) the “royalists’—holders of royal lands, 
offices, and patents (licenses to engage in a profession or business activity); 
(4) shopkeepers, artisans, and laborers; and (5) small farmers. Throughout the eigh- 
teenth century, these groups were in conflict over issues of taxation, trade, and 
commerce. For the most part, however, the southern planters, the New England 
merchants, and the royal office and patent holders—groups that together made up 
the colonial elite—were able to maintain a political alliance that held in check the 
more radical forces representing shopkeepers, laborers, and small farmers. After 
1760, however, by seriously threatening the interests of New England merchants 
and southern planters, British tax and trade policies split the colonial elite, permit- 
ting radical forces to expand their political influence, and set in motion a chain of 
events that culminated in the American Revolution.’ 


British Taxes Hurt Colonial Economic Interests 


During the first half of the eighteenth century, Britain ruled its American colonies 
with a light hand. Evidence of British rule was hardly to be found outside the larg- 
est towns, and the enterprising colonists had founds ways of evading most of the 
taxes nominally levied by the distant British government. Beginning in the 1760s, 
however, the debts and other financial problems faced by the British government 
forced it to search for new revenue sources. This search rather quickly led to the 
Crown's North American colonies, which, on the whole, paid remarkably little 
in taxes to their parent country. Much of Britain’s debt arose from the expenses 
it had incurred in defense of the colonies during the recent French and Indian 
War (1756-63), as well as from the continuing protection that British forces were 
giving the colonists from Indian attacks and that the British navy was providing 
for colonial shipping. Thus, during the 1760s, Great Britain sought to impose new, 
though relatively modest, taxes on the colonists. 

Like most governments of the period, the British regime had limited ways in 
which to collect revenues. In the mid-eighteenth century, governments relied 
mainly on tariffs, duties, and other taxes on commerce; and it was to such taxes, 
including the Stamp Act, that the British turned during the 1760s. 

The Stamp Act and other taxes on commerce, such as the Sugar Act of 1764, 
which taxed sugar, molasses, and other commodities, most heavily affected the two 
groups in colonial society whose commercial interests and activities were most 
extensive—the New England merchants and the southern planters. United under 
the famous slogan “No taxation without representation,” the merchants and plant- 
ers sought to organize opposition to these new taxes. In the course of the struggle 
against British tax measures, the planters and merchants broke with their royalist 
allies and turned to their former adversaries—the shopkeepers, laborers, artisans, 
and small farmers—for help. With the assistance of these groups, the merchants 
and planters organized demonstrations and a boycott of British goods that ulti- 
mately forced the Crown to rescind most of its hated new taxes. 

From the perspective of the merchants and planters, this was a victorious con- 
clusion to their struggle with the parent country. They were anxious to end the 
unrest they had helped to arouse, and they supported the British government's 
efforts to restore order. Indeed, most respectable Bostonians supported the actions 
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of the British soldiers involved in the Boston Massacre (1770), when those soldiers 
killed five colonists while attempting to repel an angry mob moving against a gov- 
ernment building. In their subsequent trial, the soldiers were defended by John 
Adams, a pillar of Boston society and a future president of the United States. 
Adams asserted that the soldiers’ actions were entirely justified, provoked as they 
were by “a motley rabble of saucy boys, negroes and mulattoes, Irish teagues and 
outlandish Jack tars.” All but two of the soldiers were acquitted. 

Yet political strife persisted. The more radical forces representing shopkeepers, 
artisans, laborers, and small farmers, who had been mobilized and energized by the 
struggle over taxes, continued to agitate for political and social change. These radi- 
cals, whose leaders included Samuel Adams, a cousin of John Adams, asserted that 
British power supported an unjust political and social structure within the colonies 
and began to advocate an end to British rule.‘ 


Political Strife Radicalized the Colonists 


The political strife within the colonies was the background for the events of 
1773-74. In 1773 the British government granted the politically powerful but 
ailing East India Company a monopoly on the export of tea from Britain, eliminat- 
ing a lucrative form of trade for colonial merchants. To add insult to injury, the East 
India Company sought to sell the tea directly in the colonies instead of working 
through the colonial merchants. Tea was an extremely important commodity in 


The British helped radicalize colonists through bad policy decisions in the years before the 
Revolution. For example, Britain gave the East India Company a monopoly on the tea trade 
in the American colonies, which colonists feared would hurt colonial merchants’ business. 
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the 1770s, and these British actions posed a serious threat to the New England 
merchants. Together with their southern allies, the merchants once again called 
upon the radicals for support. The most dramatic result was the Boston Tea Party of 
1773, when anti-British radicals, led by Samuel Adams (some of them “disguised” 
as Mohawk Indians), boarded three vessels anchored in Boston Harbor and threw 
the entire cargo of 342 chests of tea into the harbor. 

This event was of decisive importance in American history. The merchants had 
hoped to force the British government to rescind the Tea Act, but they did not 
support any demands beyond this one. They certainly did not seek independence 
from Britain. Samuel Adams and the other radicals, however, hoped to provoke 
the British government to take actions that would alienate its colonial supporters 
and pave the way for a rebellion. This was precisely the purpose of the Boston Tea 
Party, and it succeeded. By dumping the East India Company’s tea into Boston 
Harbor, Adams and his followers goaded the British into enacting a number of 
harsh reprisals that closed the port of Boston to commerce, changed the provin- 
cial government of Massachusetts, provided for the removal of accused persons to 
Britain for trial, and, most important, restricted movement to the West—further 
alienating the southern planters, who depended upon access to new western lands. 
These acts of retaliation confirmed the worst criticisms of British rule and helped 
radicalize Americans. Radicals such as Samuel Adams had been agitating for more 
violent measures against the British. But ultimately it was Britain’s political repres- 
sion that fanned support for independence. 

Thus, the Boston Tea Party set in motion a cycle of provocation and 
retaliation that in 1774 resulted in the convening of the First Continental 
Congress—an assembly of delegates from all parts of the colonies that called for 
a total boycott of British goods and, under the prodding of the radicals, began to 
consider the possibility of independence from British rule. The eventual result was 
the Declaration of Independence. 


The Declaration of Independence Explained Why 
the Colonists Wanted to Break with Great Britain 


In 1776, more than a year after open warfare had commenced in Massachusetts, 
the Second Continental Congress appointed a committee consisting of Thomas 
Jefferson of Virginia, Benjamin Franklin of Pennsylvania, Roger Sherman of 
Connecticut, John Adams of Massachusetts, and Robert Livingston of New York 
to draft a statement of American independence from British rule. The Declaration 
of Independence, written by Jefferson and adopted by the Second Continental 
Congress, was an extraordinary philosophical and political document. Philosophi- 
cally, the Declaration was remarkable for its assertion that certain rights, called 
“unalienable rights’—including life, liberty, and the pursuit of happiness—could 
not be abridged by governments. In the world of 1776, a world in which some 
kings still claimed to rule by divine right, this was a dramatic statement. As 
discussed earlier in this chapter, colonial political thought was heavily influenced 
by the works of the philosopher John Locke, who asserted that all individuals 
were equal and possessed a natural right to defend their lives, liberties, and posses- 
sions. Individuals created governments to help them protect these rights but, if a 
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government failed in its duties, the citi- 
zenry had the right to alter or abolish it. 
It is easy to see why the colonists found 
inspiration in Locke’s writings as they 
contemplated altering their relationship 
to the British Crown. 

Politically, the Declaration was re- 
markable because it focused on griev- 
ances, aspirations, and principles that 
might unify the various colonial groups 
that were otherwise divided economi- 
cally, philosophically, and by region. 
The Declaration was an attempt to 
identify and articulate a history and set 
of principles that might help to forge 
national unity.> It also explained to the 
rest of the world why American colo- 
nists were attempting to break away 
from Great Britain. 


The purpose of the Declaration of Indepen- 
Hepa dence was to explain to the world why the 
Created America’s First colonists had rebelled against the British 


National Government and sought self-government. Every year, 
Americans celebrate the signing of the 


Declaration on the Fourth of July. 


The Articles of Confederation 


Having declared their independence, 
the colonies needed to establish a 
governmental structure. In November 
1777 the Continental Congress adopted the Articles of Confederation, the United 
States’ first written constitution. Although it was not ratified by all the states 
until 1781, it was the country’s operative constitution for almost 12 years, until 
March 1789. 

The Articles of Confederation were concerned primarily with limiting the 
powers of the central government. The central government, first of all, was based 
entirely in a Congress. Since it was not intended to be a powerful government, it 
was given no executive branch. Execution of its laws was to be left to the individ- 
ual states. Second, the Congress had little power. Its members were not much more 
than delegates or messengers from the state legislatures. They were chosen by the 
state legislatures, their salaries were paid out of the state treasuries, and they were 
subject to immediate recall by state authorities. In addition, each state, regardless 
of its size, had only a single vote. 

The Congress was given the power to declare war and make peace, to make trea- 
ties and alliances, to coin or borrow money, and to regulate trade with the Native 
Americans. It could also appoint the senior officers of the U.S. Army. But it could 
not levy taxes or regulate commerce among the states. Moreover, the army officers 
it appointed had no army to serve in because the nation’s armed forces were com- 
posed of the state militias. And in order to amend the Articles, all 13 states had to 
agree—a virtual impossibility. Probably the most unfortunate part of the Articles 
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of Confederation was that the central government could not prevent one state 
from discriminating against other states in the quest for foreign commerce. 

The relationship between the Congress and the states under the Articles of 
Confederation was much like the contemporary relationship between the United 
Nations and its member states, a relationship in which the states retained virtually 
all governmental powers. It was properly called a confederation (a system of gov- 
ernment in which states retain sovereign authority except for the powers expressly 
delegated to the national government) because, as provided under Article II, “each 
state retains its sovereignty, freedom and independence, and every Power, Jurisdic- 
tion and right, which is not by this confederation expressly delegated to the United 
States, in Congress assembled.” Not only was there no executive, there also was no 
judicial authority and no other means of enforcing the Congress’s will. If there was 
to be any enforcement at all, the states would do it for the Congress.® 


© The Failure of the Articles of Confederation 
Made the “Second Founding” Necessary 


The Declaration of Independence and the 
Articles of Confederation were not suffi- 
cient to hold the new nation together as 
an independent and effective nation-state. 
From almost the moment of armistice 
with the British in 1783, moves were afoot 
to reform and strengthen the Articles of 
Confederation. 

Competition among the states for foreign commerce posed a special problem to 
the new country because it allowed the European powers to play the states against 
one another, which not only made America seem weak and vulnerable abroad but 
also created confusion on both sides of the Atlantic. At one point during the winter 
of 1786-87, John Adams of Massachusetts, a leader in the independence struggle, 
was sent to negotiate a new treaty with the British, one that would cover disputes 
left over from the war. The British government responded that, because the United 
States under the Articles of Confederation was unable to enforce existing treaties, 
it would negotiate with each of the 13 states separately. 

At the same time, well-to-do Americans—in particular the New England mer- 
chants and southern planters—were troubled by the influence that “radical” forces 
exercised in the Continental Congress and in the governments of several of the 
states. The colonists’ victory in the Revolutionary War had not only ended British 
rule but also significantly changed the balance of political power within the new 
states. As a result of the Revolution, one key segment of the colonial elite—the 
royal land, office, and patent holders—was stripped of its economic and political 
privileges. In fact, many of these individuals, along with tens of thousands of other 
colonists who considered themselves loyal British subjects, left for Canada after 
the British surrender. And while the pre-Revolutionary elite was weakened, the 
pre-Revolutionary radicals were better organized than ever and now controlled 
such states as Pennsylvania and Rhode Island, where they pursued economic 
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and political policies that struck terror into the hearts of the pre-Revolutionary 
political establishment. Of course, the central government under the Articles of 
Confederation was powerless to intervene. 


The Annapolis Convention Was Key to 
Calling a National Convention 


The continuation of international weakness and domestic economic turmoil led 
many Americans to consider whether their newly adopted form of government 
might not already require revision. In the fall of 1786, many state leaders accepted 
an invitation from the Virginia legislature for a conference of representatives of 
all the states, to be held in Annapolis, Maryland. Delegates from only five states 
actually attended, so nothing substantive could be accomplished. Still, this confer- 
ence was the first step toward what is now known as the second founding. The one 
positive thing that came out of the Annapolis convention was a carefully worded 
resolution calling on the Congress to send commissioners to Philadelphia at a later 
time “to devise such further provisions as shall appear to them necessary to render 
the Constitution of the Federal Government adequate to the exigencies of the 
Union.”’ But the resolution did not necessar- 
ily imply any desire to do more than improve 
and reform the Articles of Confederation. 

The government under the Articles did 
enact some important measures, including the 
Land Ordinance of 1785 and the Northwest 
Ordinance of 1787. The Land Ordinance 
established the principles of land surveying 
and landownership that governed America’s 
westward expansion, and under the North- 
west Ordinance the states agreed to surren- 
der their western land claims, which opened 
the way for the admission of new states to the 
Union. Still, the young nation’s political and 
economic position deteriorated during the 
1780s, and something had to be done. 


Shays’s Rebellion Showed How 
Weak the Government Was 


It is quite possible that the Constitutional 
Convention of 1787 in Philadelphia would 
never have taken place at all except for a 
single event that occurred during the winter 


following the Annapolis convention: Shays’s _/ the winter of 1787, Daniel Shays led 
Rebellion, a makeshift army against the federal 


: ; arsenal at Springfield to protest heavy 
Daniel Shays, a former army captain, taxes levied by the Massachusetts 


led a mob of farmers in a rebellion against lewslature, Tha rebellion proved the 
the government of Massachusetts, which had Articles of Confederation too weak to 
levied heavy taxes against them. The purpose protect the fledgling nation. 
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of the rebellion was to prevent foreclosures on farmers’ debt-ridden land by keep- 
ing the county courts of western Massachusetts from sitting until after the next 
election. The state militia dispersed the mob, but for several days in February 1787, 
Shays and his followers terrified the state government by attempting to capture 
the federal arsenal at Springfield, provoking an appeal to the Congress to help 
restore order. Within a few days, the state government regained control and captured 
14 of the rebels. (All were eventually pardoned.) Later that year, a newly elected 
Massachusetts legislature granted some of the farmers’ demands. 

George Washington summed up the effects of this incident: “I am mortified 
beyond expression that in the moment of our acknowledged independence we 
should by our conduct verify the predictions of our transatlantic foe, and render 
ourselves ridiculous and contemptible in the eyes of all Europe.”® 

The Congress under the Confederation had been unable to act decisively in 
a time of crisis. This provided critics of the Articles of Confederation with precisely 
the evidence they needed to push the Annapolis resolution through the Congress. 
Thus, the states were asked to send representatives to Philadelphia to discuss consti- 
tutional revision. Delegates were eventually sent by every state except Rhode Island. 


The Constitutional Convention Didn’t Start 
Out to Write a New Constitution 


The delegates who convened in Philadelphia in May 1787 had political strife, 
international embarrassment, national weakness, and local rebellion fixed in their 
minds. Recognizing that these issues were symptoms of fundamental flaws in the 
Articles of Confederation, the delegates soon abandoned the plan to revise the 
Articles and committed themselves to a second founding—a second, and ulti- 
mately successful, attempt to create a legitimate and effective national system of 
government. This effort would occupy the convention for the next five months. 


A Marriage of Interest and Principle For years, scholars have disagreed about 
the motives of the Founders in Philadelphia. Among the most controversial views 
of the framers’ motives is the “economic interpretation” put forward by historian 
Charles Beard and his disciples.° According to Beard’s account, America’s Found- 
ers were a collection of securities speculators and property owners whose only aim 
was personal enrichment. From this perspective, the Constitution’s lofty principles 
are little more than sophisticated masks behind which the most venal interests 
sought to enrich themselves. 

The opposing view is that the framers of the Constitution were concerned with 
philosophical and ethical principles. Indeed, the framers did try to devise a system 
of government consistent with the dominant philosophical and moral principles 
of the day. But, in fact, these two views belong together; the Founders’ interests 
were reinforced by their principles. The convention that drafted the American 
Constitution was chiefly organized by the New England merchants and south- 
ern planters. Although the delegates representing these groups did not all hope to 
profit personally from an increase in the value of their securities, as Beard would 
have it, they did hope to benefit in the broadest political and economic sense by 
breaking the power of their radical foes and establishing a system of government 
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more compatible with their long-term economic and political interests. Thus, the 
framers sought to create a new government capable of promoting commerce and 
protecting property from radical state legislatures and populist forces hostile to the 
interests of the commercial and propertied classes. 


The Great Compromise The proponents of a new government fired their open- 
ing shot on May 29, 1787, when Edmund Randolph of Virginia offered a resolution 
that proposed corrections and enlargements in the Articles of Confederation. The 
proposal, reflecting the strong influence of James Madison, was no simple motion; 
rather, it provided for an entirely new government. 

The portion of Randolph’s motion that became most controversial was called 
the Virginia Plan. This plan provided for a system of representation in the national 
legislature based upon the population of each state or the proportion of each 
state’s revenue contribution to the national government or both. (Randolph also 
proposed a second chamber of the legislature, to be elected by the members of the 
first chamber.) Since the states varied enormously in size and wealth, the Virginia 
Plan was heavily biased in favor of the large states. 

While the convention was debating the Virginia Plan, opposition to it began to 
mount as more delegates arrived in Philadelphia. William Paterson of New Jersey 
introduced a new resolution known as the New Jersey Plan, which called for equal 
state representation in the national legislature regardless of population. Its main 
proponents were delegates from the less populous states, including Delaware, New 
Jersey, Connecticut, and New York, who asserted that the more populous states, 
such as Virginia, Pennsylvania, North Carolina, Massachusetts, and Georgia, would 
dominate the new government if representation were determined by population. 
The smaller states argued that each state should be equally represented in the new 
regime regardless of the state’s population. 

The issue of representation was one that threatened to wreck the entire consti- 
tutional enterprise. Delegates conferred, factions maneuvered, and tempers flared. 
James Wilson of Pennsylvania told the small-state delegates that if they wanted to 
disrupt the union, they should go ahead. The separation, he said, could “never hap- 
pen on better grounds.” Small-state delegates were equally blunt. Gunning Bedford 
of Delaware declared that the small states might, if forced, look elsewhere for 
friends. “The large states,” he said, “dare not dissolve the confederation. If they do 
the small ones will find some foreign ally of more honor and good faith, who will 
take them by the hand and do them justice.” These sentiments were widely shared. 
The union, as Luther Martin of Maryland put it, was “on the verge of dissolution, 
scarcely held together by the strength of a hair.”!° 

The outcome of this debate was the Connecticut Compromise, also known as 
the Great Compromise. Under the terms of this compromise, in the first chamber of 
Congress, the House of Representatives, the representatives would be apportioned 
according to the population in each state. This, of course, was what delegates from 
the large states had sought. But in the second chamber, the Senate, each state would 
have equal representation regardless of its population; this provision addressed the 
concerns of the small states. This compromise was not immediately satisfactory to 
all the delegates. Indeed, two of the most vocal members of the small-state faction, 
John Lansing and Robert Yates of New York, were so incensed by the concession 
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that their colleagues had made to the large-state forces that they stormed out of 
the convention. In the end, however, most of the delegates preferred compromise 
to the breakup of the Union, and the plan was accepted. 


The Question of Slavery: The Three-Fifths Compromise Many of the con- 
flicts that emerged during the Constitutional Convention were reflections of the 
fundamental differences between the slave and the nonslave states—differences 
that pitted the southern planters against New England merchants. This was one 
example of the conflict that would later almost destroy the Republic. 

More than 90 percent of the country’s slaves resided in five states—Georgia, 
Maryland, North Carolina, South Carolina, and Virginia—where they accounted 
for 30 percent of the total population. In some places, slaves outnumbered non- 
slaves by as many as 10 to 1. For the Constitution to embody any principle of 
national supremacy, some basic decisions would have to be made about the place 
of slavery in the general scheme. James Madison observed, “It seemed now to be 
pretty well understood that the real difference of interests lay, not between the 
large and small but between the northern and southern states. The institution of 
slavery and its consequences formed the line of discrimination.”!! 

The issue of slavery was the most difficult one faced by the framers, and 
it nearly destroyed the Union. Although some delegates believed slavery to be 
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Despite the Founders’ emphasis on liberty, the new Constitution allowed slavery, counting 
only three-fifths of all slaves in apportioning seats in the House of Representatives. In this 
1792 painting, Liberty Displaying the Arts and Sciences, the books, instruments, and 
classical columns at the left contrast with the kneeling slaves at the right—illustrating the 
divide between America's rhetoric of liberty and equality and the realities of slavery. 


40 CHAPTER 2 THE FOUNDING AND THE CONSTITUTION 


morally wrong, an evil and oppressive institution that made a mockery of the 
ideals and values espoused in the Constitution, morality was not the issue that 
caused the framers to support or oppose the Three-Fifths Compromise. Whatever 
they thought of the institution of slavery, most delegates from the northern 
states opposed counting slaves in the distribution of congressional seats. James 
Wilson of Pennsylvania, for example, argued that if slaves were citizens, they 
should be treated and counted like other citizens. If, on the other hand, they were 
property, then why should not other forms of property be counted toward the 
apportionment of representatives? But southern delegates made it clear that if the 
northerners refused to give in, they would never agree to the new government. 
William R. Davie of North Carolina heatedly asserted that the people of North 
Carolina would never enter the Union if slaves were not counted as part of the 
basis for representation. Without such agreement, he asserted ominously, “the busi- 
ness was at an end.” Even southerners such as Edmund Randolph of Virginia, who 
conceded that slavery was immoral, insisted on including slaves in the allocation of 
congressional seats. Eventually the North and South compromised on the issue of 
slavery and representation. Indeed, northerners even agreed to permit a continua- 
tion of the odious slave trade until 1808 in order to keep the South in the Union. 
But eventually, the disparate interests of the North and the South could no longer 
be reconciled, and a bloody civil war was the result. 

Northerners and southerners eventually reached agreement through the Three- 
Fifths Compromise. The seats in the House of Representatives would be appor- 
tioned according to a “population” in which only three-fifths of slaves would be 
counted. The slaves would not be allowed to vote, of course; but the number of 
representatives would be apportioned accordingly. 


© The Constitution Created Both Bold 
Powers and Sharp Limits on Power 


The political significance of the Great Com- 
promise and the Three-Fifths Compromise 
was to reinforce the unity of the mercantile 
and planter forces that sought to create a 
new government. The Great Compromise 
reassured those in both groups who feared 
that this new governmental framework 
would reduce the importance of their own 
local or regional influence. The Three-Fifths 
Compromise temporarily defused the rivalry between the merchants and planters. 
Their unity secured, members of the alliance supporting the establishment of a 
new government moved to fashion a constitutional framework consistent with 
their economic and political interests. 

In particular, the framers sought a new government that, first, would be strong 
enough to promote commerce and protect property from radical state legisla- 
tures such as Rhode Island’s. This became the constitutional basis for national 
control over commerce and finance and for the establishment of national judicial 
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supremacy and the effort to construct a strong presidency. See Table 2.1 for a 
comparison of the Articles of Confederation to the Constitution. Second, the 
framers sought to prevent what they saw as the threat posed by the “excessive 
democracy” of the state and national governments under the Articles of 
Confederation. This led to such constitutional principles as a bicameral leg- 
islature (a legislative assembly composed of two chambers or houses), checks 
and balances (mechanisms through which each branch of government is able to 
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Constitution 


MAJOR PROVISIONS ARTICLES 


Executive branch 


None 


CONSTITUTION 


President of the United States 


Judiciary No federal court system. Federal judiciary headed by 
Judiciary exists only at state the Supreme Court 
level. 

Legislature Unicameral legislature with Bicameral legislature 


equal representation for 

each state. Delegates to the 
Congress of the Confederation 
were appointed by the states. 


consisting of Senate and 
House of Representatives. 
Each state is represented 

by two senators, while 
apportionment in the House 
is based on state population. 
Senators are chosen by the 
state legislatures (changed to 
popular election in 1913) and 
House members by popular 
election. 


Fiscal and economic 
powers 


The national government is 
dependent upon the states to 
collect taxes. The states are 
free to coin their own money, 
print paper money, and sign 
commercial treaties with 
foreign governments. 


Congress given the power to 
levy taxes, coin money, and 
regulate commerce. States 
prohibited from coining 
money or entering into 
treaties with other nations. 


Military 


The national government is 
dependent upon state militias 
and cannot form an army 
during peacetime. 


The national government is 
authorized to maintain an 
army and navy. 


Legal supremacy 


State constitutions and state 
law are supreme. 


National Constitution and 
national law are supreme. 


Constitutional 
amendment 


Must be agreed upon by all 
states. 


Must be agreed upon by 
three-fourths of the states. 
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participate in and influence the activities of the other branches), staggered terms 
in office with longer terms for senators, and indirect election (selection of the 
president not by voters directly but by an electoral college, whereby presidential 
electors from each state who meet after the popular election cast ballots for presi- 
dent and vice president; senators also were chosen indirectly, by state legislatures). 
Third, the framers, lacking the power to force the states or the public at large to 
accept the new form of government, sought to identify principles that would help 
to secure support. This became the basis of the constitutional provision for di- 
rect popular election of representatives and, subsequently, for the addition of the 
Bill of Rights (the first 10 amendments to the Constitution, ratified in 1791; they 
ensure certain rights and liberties to the people). Finally, the framers wanted to 
be certain that the government they created did not pose an even greater threat 
to its citizens’ liberties and property rights than did the radical state legislatures 
they feared and despised. To prevent the new government from abusing its power, 
the framers incorporated principles such as the separation of powers (the division 
of governmental power among several institutions that must cooperate in deci- 
sion making) and federalism (a system of government in which power is divided, 
by a constitution, between a central government and regional governments) into 
the Constitution. Let us assess the major provisions of the Constitution’s seven 
articles to see how each relates to these objectives. 


The Legislative Branch Was Designed to Be the Most Powerful 


In Article I, Sections 1-7, the Constitution provides for a Congress consisting of 
two chambers: a House of Representatives and a Senate. Members of the House of 
Representatives were given two-year terms in office and were to be elected directly 
by the people. Members of the Senate were to be appointed by the state legisla- 
tures (this was changed in 1913 by the Seventeenth Amendment, which instituted 
direct election of senators) for six-year terms. These terms were staggered so that 
the appointments of one-third of the senators would expire every two years. The 
Constitution assigned somewhat different tasks to the House and Senate. Although 
the approval of each body was required for the enactment of a law, the Senate 
alone was given the power to ratify treaties and approve presidential appointments. 
The House, on the other hand, was given the sole power to originate revenue bills. 

The structure of the legislative branch reflected the framers’ major goals. The 
House of Representatives was designed to be directly responsible to the people in 
order to encourage popular consent for the new Constitution and to help enhance 
the power of the new government. At the same time, to guard against “excessive 
democracy,” the Constitution checks the power of the House of Representatives 
with that of the Senate, whose members were to be appointed by the states for 
long terms rather than elected directly by the people. The purpose of this provi- 
sion, according to Alexander Hamilton, was to avoid “an unqualified complaisance 
to every sudden breeze of passion, or to every transient impulse which the people 
may receive.”!* Staggered terms of service in the Senate, moreover, were intended 
to make that body even more resistant to popular pressure. Since only one-third of 
the senators would be selected at any given time, the composition of the institu- 
tion would be protected from changes in popular preferences transmitted by the 
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state legislatures. This would prevent what James Madison called “mutability in the 
public councils arising from a rapid succession of new members.”!? Thus, the struc- 
ture of the legislative branch was designed to contribute to governmental power, to 
promote popular consent for the new government, and at the same time to place 
limits on the popular political currents that many of the framers saw as a radical 
threat to the economic and social order. 

The issues of power and consent were important throughout the Constitution. 
Section 8 of Article I specifically listed the powers of Congress, which include the 
authority to collect taxes, borrow money, regulate commerce, declare war, and 
maintain an army and navy. By granting Congress these powers, the framers indi- 
cated very clearly that they intended the new government to be far more powerful 
than its predecessor. At the same time, by defining the new government’s most im- 
portant powers as belonging to Congress, the framers sought to promote popular 
acceptance of this critical change by reassuring citizens that their views would be 
fully represented whenever the government exercised its new powers. 

As a further guarantee to the people that the new government would pose 
no threat to them, the Constitution seems to say that any powers not listed are 
not granted at all. Specific powers granted to Congress in the Constitution are 
expressed powers. But the framers intended to create an active and powerful govern- 
ment, so they also included the necessary and proper clause, sometimes known as the 
elastic clause, which declared that Congress could write laws needed to carry out its 
expressed powers. This clause indicated that the expressed powers could be broadly 
interpreted as a source of strength for the national government, not a limitation on 
it. In response to the charge that they intended to give the national government too 
much power, the framers adopted language in the Tenth Amendment stipulating 
that powers not specifically granted by the Constitution to the federal government 
were reserved to the states or to the people. As we will see in Chapter 3, the resulting 
tension between the elastic clause and the Tenth Amendment has been at the heart 
of constitutional struggles between federal and state powers. 


The Executive Branch Created a Brand New Office 


The Articles of Confederation had not provided for an executive branch, and the 
framers viewed this as a source of weakness, so the Constitution provides for the 
establishment of the presidency in Article II. As Hamilton commented, the presi- 
dential article aimed toward “energy in the Executive.” It did so in an effort to 
overcome the natural tendency toward stalemate that was built into the bicameral 
legislature as well as into the separation of powers among the three branches. The 
Constitution affords the president a measure of independence from the people and 
from the other branches of government—particularly the Congress. 

In line with the framers’ goal of increased power to the national government, 
the president is granted the unconditional power to receive ambassadors from 
other countries—this amounts to the power to “recognize” other countries—as 
well as the power to negotiate treaties, although their acceptance requires the 
approval of two-thirds of the Senate. The president is also given the unconditional 
right to grant reprieves and pardons, except in cases of impeachment, and the 
powers to appoint major departmental personnel, to convene Congress in special 


44 CHAPTER 2 THE FOUNDING AND THE CONSTITUTION 


session, and to veto congressional enactments. The veto power is formidable, but 
it is not absolute since Congress can override it by a two-thirds vote, reflecting the 
framers’ concern with checks and balances. 

The framers hoped to create a presidency that would make the federal govern- 
ment rather than the states the agency capable of timely and decisive action to deal 
with public issues and problems. At the same time, however, the framers sought 
to help the presidency withstand excessively democratic pressures by creating a 
system of indirect rather than direct election through an electoral college. 


The Judicial Branch Was a Check on Too Much Democracy 


In establishing the judicial branch in Article III, the Constitution reflects the fram- 
ers’ preoccupation with nationalizing governmental power and checking radical 
democratic impulses while preventing the new national government from interfer- 
ing with liberty and property. 

Under the provisions of Article III, the framers created a court that was to be 
literally a supreme court of the United States and not merely the highest court 
of the national government. The most important expression of this intention was 
granting the Supreme Court the power to resolve any conflicts that might emerge 
between federal and state laws. In particular, the Supreme Court is given the right 
to determine whether a power is exclusive to the national government, concur- 
rent with the states, or exclusive to the states. In addition, the Supreme Court 
is assigned jurisdiction over controversies between citizens of different states. 
The long-term significance of this provision was that as the country developed a 
national economy, it came to rely increasingly on the federal judiciary, rather than 
on the state courts, for the resolution of disputes. 

Judges are given lifetime appointments in order to protect them from popular 
politics and from interference by the other branches. This, however, does not mean 
that the judiciary remains totally impartial to political considerations or to the 
other branches, for the president is to appoint the judges and the Senate to approve 
the appointments. Congress also has the power to create inferior (lower) courts, 
change the jurisdiction of the federal courts, add or subtract federal judges, and 
even change the size of the Supreme Court. 

No explicit mention is made in the Constitution of judicial review, the power of 
the courts to review and, if necessary, declare actions of the legislative and execu- 
tive branches invalid or unconstitutional. The Supreme Court asserted this power 
in Marbury v. Madison (1803).'* Its assumption of this power, as we shall see in 
Chapter 12, was based not on the Constitution itself but on the politics of later 
decades and the membership of the Court. 


National Unity and Power Set the New 
Constitution Apart from the Old Articles 


Various provisions in the Constitution address the framers’ concern with national 
unity and power, including Article IV’s provisions for comity (reciprocity) among 
states and among citizens of all states. Each state is prohibited from discriminating 
against the citizens of other states in favor of its own citizens, and the Supreme 
Court is charged with deciding in each case whether a state has discriminated 
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against goods or people from another state. The Constitution restricts the power 
of the states in favor of ensuring enough power to the national government to give 
the country a free-flowing national economy. 

The framers’ concern with national supremacy was also expressed in Article VI, 
in the supremacy clause, which provides that national laws and treaties “shall be 
the supreme Law of the Land” and superior to all laws adopted by any state or any 
subdivision. This means that states are expected to respect all laws made under the 
“Authority of the United States.” The supremacy clause also binds the officials of 
all state and local governments as well as the federal government to take an oath 
of office to support the national Constitution. This means that every action taken 
by the U.S. Congress has to be applied within each state as though the action were 
in fact state law. 


The Constitution Establishes the Process for Amendment 


The Constitution establishes procedures for its own revision in Article V. Its pro- 
visions are so difficult that the document has been successfully amended only 
17 times since 1791, when the first 10 amendments were adopted. Thousands of 
other amendments have been proposed in Congress, but fewer than 40 of them 
have even come close to fulfilling the Constitution’s requirement of a two-thirds 
vote in Congress, and only a fraction have gotten anywhere near adoption by three- 
fourths of the states. Article V also provides that the Constitution can be amended 
by a constitutional convention, but thus far, all the amendments to the U.S. Consti- 
tution have been approved first by the Congress and then by the state legislatures. 
The only exception is the amendment repealing prohibition, which was approved 
by Congress but ratified by state conventions. No national convention has been 
called since the Philadelphia convention of 1787. 


The Constitution Sets Forth Rules for Its Own Ratification 


The rules for the ratification of the Constitution are set forth in Article VII. Nine 
of the 13 states have to ratify, or agree to, the terms in order for the Constitution 
to be formally adopted. 


The Constitution Limits the National Government’s Power 


As we have indicated, although the framers sought to create a powerful national 
government, they also wanted to guard against possible misuse of that power. To 
that end, the framers incorporated two key principles into the Constitution: the 
separation of powers and federalism. A third set of limitations, the Bill of Rights, 
was added to the Constitution in the form of 10 amendments proposed by the 
first Congress and ratified by the states in 1791. Most of the framers had thought a 
Bill of Rights to be unnecessary but accepted the idea during the debates over the 
Constitution’s ratification. 


The Separation of Powers No principle of politics was more widely shared at the 
time of the 1787 Founding than the principle that power must be used to balance 
power. As mentioned earlier in the chapter, Montesquieu believed that this balance 
was an indispensable defense against tyranny. His writings, especially his major 
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FIGURE 2.14 The Separation of Powers 
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work, The Spirit of the Laws, “were taken as political gospel” at the Philadelphia 
convention.!> Although the principle of the separation of powers is not explicitly 
stated in the Constitution, the entire structure of the national government is built 
precisely on Article I (the legislature), Article II (the executive), and Article III (the 
judiciary; see Figure 2.1). 

However, separation of powers is nothing but mere words on parchment with- 
out a method to maintain that separation. The method became known by the 
popular label “checks and balances” (see Figure 2.2). Each branch is given not only 
its own powers but also some power over the other two branches. Among the most 
familiar checks and balances are the president’s veto as a power over Congress and 
Congress’s power over the president through its control of appointments to high 
executive posts and to the judiciary. Congress also has power over the president 
with its control of appropriations (the spending of government money) and the 
right of approval of treaties (by the Senate). The judiciary has the power of judicial 
review over the other two branches. 

Another important feature of the separation of powers is the principle of giving 
each of the branches a distinctly different constituency. Theorists such as Montes- 
quieu called this a “mixed regime,” with the president chosen indirectly by elec- 
tors, the House by popular vote, the Senate (originally) by state legislature, and 
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FIGURE 2.2 Checks and Balances 


Executive over Legislative 
Can veto acts of Congress 


Can call Congress into a special 
session 


Legislative over Judicial 


Can change size of federal court 
the number of Supreme 


Carries out, and t ional amendments 


urt nominees 


over Senate 
hearing to impea 
the president 


Executive over Judicial 


Nominates Supreme Court 
justice: 


JUDICIAL 


rdon those convicted in 
federal court 
Can refuse to enforce Judicial over Executi 
Court decisions Can declare executi 


hief justice presides over 
impeachment of president 


the judiciary by presidential appointment. By these means, the occupants of each 
branch would tend to develop very different outlooks on how to govern, different 
definitions of the public interest, and different alliances with private interests. 


Federalism Compared to the confederation principle of the Articles of Confed- 
eration, federalism was a step toward greater centralization of power. The delegates 
agreed that they needed to place more power at the national level, without com- 
pletely undermining the power of the state governments. Thus, they devised a sys- 
tem of two sovereigns—the states and the nation—with the hope that competition 
between the two would be an effective limitation on the power of both. 


The Bill of Rights Late in the Philadelphia convention of 1787, a motion was 
made to include a list of citizens’ rights in the Constitution. After a brief debate 
in which hardly a word was said in its favor and only one speech was made against 
it, the motion was almost unanimously defeated. Most delegates sincerely believed 
that since the federal government was already limited to its expressed powers, 
further protection of citizens was not needed. The delegates argued that the states 
should adopt bills of rights because their greater powers needed greater limitations. 
But almost immediately after the Constitution was ratified, there was a movement 
to adopt a national bill of rights. This is why the Bill of Rights, adopted in 1791, 
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comprises the first 10 amendments to the Constitution rather than being part 
of the body of it. (We will have a good deal more to say about the Bill of Rights 
in Chapter 4.) 


© Ratification of the Constitution Was Difficult 


The first hurdle facing the proposed Consti- 
tution was ratification by state conventions 
of delegates elected by the people of each 
state. This struggle for ratification was car- 
ried out in 13 separate campaigns. Each 
involved different people, moved at a differ- 
ent pace, and was influenced by local and national considerations. Two sides faced 
off throughout the states, however; the two sides called themselves Federalists and 
Antifederalists (see Table 2.2). 

The Federalists (who more accurately should have called themselves “National- 
ists” but who took their name to appear to follow in the Revolutionary tradition) 


supported the constitution proposed at the American Constitutional Convention 
of 1787 and preferred a strong national government. The Antifederalists favored 
strong state governments and a weak national government and opposed the docu- 
ment produced at the Constitutional Convention. They preferred a federal system 
of government that was decentralized; they took their name by default, in reaction 
to their better-organized opponents. The Federalists were united in their support of 


Federalists versus Antifederalists 


FEDERALISTS ANTIFEDERALISTS 
Who were they? Property owners, creditors, Small farmers, frontiersmen, 
merchants debtors, shopkeepers, some 


state government officials 


What did they believe? Believed that elites were Believed that government 
most fit to govern; feared should be closer to 
“excessive democracy” the people; feared 


concentration of power in 
hands of the elites 


What system of government Favored strong national Favored retention of power 

did they favor? government; believed by state governments and 
in “filtration” so that protection of individual 
only elites would obtain rights 


governmental power 


Who were their leaders? Alexander Hamilton, Patrick Henry, George 
James Madison, George Mason, Elbridge Gerry, 
Washington George Clinton 
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the Constitution, while the Antifederalists were divided over possible alternatives 
to the Constitution. 

During the struggle over ratification of the Constitution, Americans argued 
about great political principles. How much power should the national govern- 
ment be given? What safeguards would most likely prevent the abuse of power? 
What institutional arrangements could best ensure adequate representation for all 
Americans? Was tyranny to be feared more from the many or from the few? 


Federalists and Antifederalists Fought Bitterly 
over the Wisdom of the New Constitution 


During the ratification struggle, thousands of essays, speeches, pamphlets, and letters 
were written in support of and in opposition to the proposed Constitution. The 
best-known pieces supporting ratification of the Constitution were the 85 essays 
written, under the name of “Publius,” by Alexander Hamilton, James Madison, 
and John Jay between the fall of 1787 and the spring of 1788—known today as 
the Federalist Papers. They not only defended the principles of the Constitution 
but also sought to dispel fears of a strong national authority. The Antifederalists 
published essays of their own, arguing that the new Constitution betrayed the 
Revolution and was a step toward monarchy. Among the best of the Antifederal- 
ist works were the essays, usually attributed to New York Supreme Court justice 
Robert Yates, that were written under the name of “Brutus” and published in the 
New York Journal at the same time the Federalist Papers appeared. The Antifederal- 
ist view was also ably presented in the pamphlets and letters written by a former 
delegate to the Continental Congress and future U.S. senator, Richard Henry Lee 
of Virginia, using the pen name “The Federal Farmer.” These essays highlight the 
major differences of opinion between Federalists and Antifederalists. Federalists 
appealed to basic principles of government in support of their nationalist vision. 
Antifederalists cited equally fundamental precepts to support their vision of a 
looser confederacy of small republics. Three areas of disagreement were represen- 
tation, majority tyranny, and governmental power. 


Representation The Antifederalists believed that the best and most representa- 
tive government was that closest to the people, what we would think of as local 
and state governments. These smaller, more homogeneous governing units would 
provide “a true picture of the people . . . [possessing] the knowledge of their cir- 
cumstances and their wants.”!® A strong national government could not represent 
the interests of the nation as effectively, the Antifederalists argued, because the 
nation as a whole was simply too large and diverse. 

The Federalists, on the other hand, thought that some distance between 
the people and their representatives might be a good thing because it would 
encourage the selection of a few talented and experienced representatives 
to serve in a national legislature who could balance the wishes of the people 
with their own considered judgment. In James Madison’s view, representatives 
would not simply mirror society; rather, they must be “[those] who possess 
[the] most wisdom to discern, and [the] most virtue to pursue, the common 
good of the society.”!” 
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Tyranny of the Majority Both Federalists and Antifederalists feared tyranny, 
oppressive and unjust government that employs cruel and arbitrary use of 
power and authority. But each painted a different picture of what kind of 
tyranny to fear. 

The Antifederalists feared that tyranny would arise from the tendency of all 
governments to become more “aristocratic,” wherein a few individuals in posi- 
tions of authority would use their positions to gain more and more power over 
the people. For this reason, Antifederalists were sharply critical of those features 
of the Constitution that limited direct popular influence over the government, 
including the election of senators by state legislatures, election of the presi- 
dent by the electoral college, and selection of federal judges by the president 
and the Senate. Judges, who are appointed for life, were seen as an especially 
dire threat: “I wonder if the world ever saw . . . a court of justice invested 
with such immense powers, and yet placed in a situation so little responsible,” 
protested Brutus. !® 

For the Federalists, tyranny in a republic was less likely to come from aristocrats 
and more likely to come from the majority. They feared that a popular majority, 
“united and actuated by some common impulse of passion, or of interest, adverse 
to the rights of other citizens,” would attempt to “trample on the rules of jus- 
tice.”!® Those features of the Constitution opposed by the Antifederalists were the 
very ones that the Federalists defended as the best hope of avoiding tyranny. The 
sheer size and diversity of the American nation, as represented in the two houses 
of Congress, would provide a built-in set of balances that would force competing 
interests to moderate and compromise. 


Governmental Power A third difference between Federalists and Antifed- 
eralists was over the matter of governmental power. Both sides agreed on 
the principle of limited government, meaning a government whose powers 
are defined and limited by a constitution; but they differed on how best to limit 
the government. 

Antifederalists wanted the powers of the national government to be carefully 
specified and limited. Otherwise, the federal government would “swallow up all 
the power of the state governments.” Antifederalists bitterly attacked the suprem- 
acy clause and the elastic clause of the Constitution, saying that these provisions 
gave the national government dangerously unlimited grants of power. They also 
insisted that a bill of rights be added to the Constitution to place limits on the 
government’s power over citizens. 

Federalists favored a national government with broad powers to defend the 
nation from foreign threats, guard against domestic strife and insurrection, pro- 
mote commerce, and expand the nation’s economy. Federalists agreed that such 
power could be abused but believed that the best safeguard against such abuse 
was through the Constitution’s internal checks and controls, not by keeping the 
national government weak. As Madison put it, “The power surrendered by the 
people is first divided between two distinct governments [federal and state], 
and then the portion allotted to each subdivided among distinct and separate 
departments. Hence, a double security arises to the rights of the people. The dif- 
ferent governments will control each other, at the same time that each will be 
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Debates over how much power the national government should have continue today. Here, 
aman protests the presence of the FBI in Harney County, Oregon, after an antigovernment 
group seized a U.S. wildlife refuge building. 


controlled by itself”? The Federalists considered a bill of rights to be unneces- 
sary, although this Antifederalist demand was eventually embraced by Federalists, 
including Madison. 


Both Federalists and Antifederalists Contributed 
to the Success of the New System 


In general, the Federalist vision of America triumphed. The Constitution adopted 
in 1789 creates the framework for a powerful national government that for more 
than 200 years has defended the nation’s interests, promoted its commerce, and 
maintained national unity. In one notable instance, the national government fought 
and won a bloody war to prevent the nation from breaking apart. And despite this 
powerful government, the system of internal checks and balances has functioned 
reasonably well, as the Federalists predicted, to prevent the national government 
from tyrannizing its citizens. 

Although they were defeated in 1789, the Antifederalists present us with an 
important picture of a road not taken and of an America that might have been. 
Would Americans in the eighteenth century have been worse off if they had been 
governed by a confederacy of small republics linked by a national administration 
with severely limited powers? Were the Antifederalists correct in predicting that a 
government given great power in the hope that it might do good would, through 
“insensible progress,” inevitably turn to evil purposes? 
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Comparing Systems of Government 


There is tremendous variation across the 
world’s democracies. All democracies pos- 
sess some form of an executive, a legis- 
lature, and a judiciary; but the amount of 
power that each branch has varies. Note 
that in some systems, no one branch has 


very much power. In the United States, that 
is because of the system of checks and 
balances among the branches. Israel and 
the United Kingdom, which lack written 
constitutions, have branches with even 
less power than in the United States. 


Federal 
Written Year Length or Unitary 
Country Constitution? Enacted (in Words) System 
Brazil Wes 1988 64,488 Federal 
France Yes 1958 10,180 Unitary 
India Yes 1949 146,385 Federal 
Israel No _ _ Unitary 
South Africa Yes 1996 43,062 Unitary 
Tunisia Yes 2014 9,508 Unitary 
United States Yes 1789 oe Federal 
United Kingdom No = = Unitary 
Strength of Strength of Judicial 
Country Executive Legislature Independence 
Brazil High Medium High 
France High Low Low 
India Medium Low Medium 
Israel Low Low Medium 
South Africa Medium Low High 
Tunisia High Medium Low 
United States Low Medium High* 
United Kingdom High* Low Medium 


“Although the Comparative Constitutions Project classifies the formal powers of both the American presidency and 
the judicial branch, as originally provided for in the Constitution, as relatively weak, we have classified both here as 
strong, based on the greater powers that have developed over time. 

SOURCE: Comparative Constitutions Project, “CCP Rankings,” http://comparativeconstitutionsproject.org 


/ccp-rankings/ (accessed 7/16/15). 


® Constitutional Amendments Dramatically 
Changed the Relationship between 
Citizens and the Government 


The Constitution has endured for more than 
two centuries as the framework of govern- 
ment because it has changed over time. 
Without change, the Constitution might 
have become merely a sacred but obsolete 
relic of a bygone era. 


Amendments: Many Are Called; Few Are Chosen 


The inevitable need for change was recognized by the framers of the Consti- 
tution, and the provisions for amendment (a change added to a bill, law, or 
constitution) were incorporated into Article V. The Constitution has proven 
to be extremely difficult to amend. In the history of efforts to amend it, the 
most appropriate characterization is “many are called; few are chosen.” Since 
1789, more than 11,000 amendments have been formally offered in Congress. 
Of these, Congress officially proposed only 29, and 27 of these were eventually 
ratified by the states. 
Four methods of amendment are provided for in Article V: 


1. Passage in House and Senate by two-thirds vote, then ratification by majority 
vote of the legislatures of three-fourths (now 38) of the states. 


2. Passage in House and Senate by two-thirds vote, then ratification by conven- 
tions called for the purpose in three-fourths of the states. 


3. Passage in a national convention called by Congress in response to petitions by 
two-thirds of the states, then ratification by majority vote of the legislatures of 
three-fourths of the states. 


4. Passage in a national convention, as in method 3, then ratification by conven- 
tions called for the purpose in three-fourths of the states. 


Figure 2.3 illustrates each of these possible methods. Since no amendment 
has ever been proposed by national convention, routes 3 and 4 have never been 
employed. And route 2 has only been employed once (the Twenty-First Amend- 
ment, which repealed the Eighteenth Amendment, or Prohibition). Thus, route 1 
has been used for all the others. 

Now it should be clear why it has been so difficult to amend the Constitution. 
The requirement of a two-thirds vote in the House and the Senate means that 
any proposal for an amendment in Congress can be killed by only 34 senators 
or 136 members of the House. What is more, if the necessary two-thirds vote is 
obtained, the amendment can still be killed by the refusal or inability of only 13 
out of 50 state legislatures to ratify it. Since each state has an equal vote regardless 
of its population, the 13 holdout states may represent a very small fraction of the 
total American population. 
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“ 


FIGURE 2.3 Four Ways the Constitution Can Be Amended 


*This method of proposal has never been employed. Thus, amendment routes 3 and 4 have never been attempted. 
**For each amendment proposal, Congress has the power to choose the method of ratification, the time limit for 
consideration by the states, and other conditions of ratification. The movement to repeal Prohibition in the Twenty- 
First Amendment was the only occasion in which route 2 was used successfully. 
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The Amendment Process Reflects “Higher Law” 


The very high failure rate of nearly all amendment attempts suggests that only a 
limited number of changes can actually be made through the Constitution. Most 
efforts to amend the Constitution have failed because they were simply attempts 
to use the Constitution as an alternative to legislation for dealing directly with a 
specific public problem. 

Successful amendments, on the other hand, are concerned with the structure 
or composition of government (see Table 2.3; the first 10 amendments will be 
discussed in Chapter 4). This is consistent with the dictionary, which defines 
constitution as the makeup or composition of something. And it is consistent 
with the concept of a constitution as “higher law” because the whole point and 
purpose of a higher law is to establish a framework within which government 
and the process of making ordinary law can take place. Even those who would 
have preferred more changes to the Constitution have to agree that there is great 
wisdom in this principle. A constitution ought to enable legislation and public 
policies to be enacted, but it should not determine what that legislation or those 
public policies ought to be. 
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AMENDMENT PURPOSE 


| Limits on Congress: Congress is not to make any law establishing a religion or abridging speech, 
press, assembly, or petition freedoms. 


IL, I, IV Limits on Executive: The executive branch is not to infringe on the right of people to keep arms (Il), 
is not arbitrarily to take houses for a militia (Ill), and is not to engage in the search or seizure of 
evidence without a court warrant swearing to belief in the probable existence of a crime (IV). 


V, VI, VII, VIII Limits on Courts:* The courts are not to hold trials for serious offenses without provision 
for a grand jury (V), a petit (trial) jury (VII), a speedy trial (VI), presentation of charges (VI), 
confrontation of hostile witnesses (VI), immunity from testimony against oneself (V), and 
immunity from more than one trial for the same offense (V). Neither bail nor punishment can be 
excessive (VIII), and no property can be taken without just compensation (V). 


IX, X Limits on National Government: All rights not enumerated are reserved to the states or the people. 
Xl Limited jurisdiction of federal courts over suits involving the states. 

XII Provided separate ballot for vice president in the electoral college. 

XIll Eliminated slavery and eliminated the right of states to allow property in persons.** 
XIV (Part 1) Provided a national definition of citizenship.* 

XIV (Part 2) Applied due process of Bill of Rights to the states. 

XV Extended voting rights to all races. 

XVI Established national power to tax incomes. 

XVII" Provided direct election of senators. 

XIX Extended voting rights to women. 

XX Eliminated “lame-duck” session of Congress. 

XXII Limited presidential term. 

XXIll Extended voting rights to residents of the District of Columbia. 

XXIV Extended voting rights to all classes by abolition of poll taxes. 

XXV Provided presidential succession in case of disability. 

XXVI Extended voting rights to citizens aged 18 and over.* 

XXVII Limited Congress’s power to raise its own salary. 


* These amendments also impose limits on the law-enforcement powers of federal (and especially) state and local executive branches. 
** The Thirteenth Amendment was proposed January 31, 1865, and adopted less than a year later, on December 18, 1865. 

In defining citizenship, the Fourteenth Amendment actually provided the constitutional basis for expanding the electorate to 
include all races, women, and residents of the District of Columbia. Only the “18-year-olds’ amendment” should have been 
necessary since it changed the definition of citizenship. The fact that additional amendments were required following the 
Fourteenth suggests that voting is not considered an inherent right of U.S. citizenship. Instead, it is viewed as a privilege. 

The Eighteenth Amendment, ratified in 1919, outlawed the sale and transportation of liquor. It was repealed by the Twenty-First 
Amendment, ratified in 1933. 

*The Twenty-Sixth Amendment holds the record for speed of adoption. It was proposed on March 23, 1971, and adopted on July 5, 1971. 
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The Twenty-Sixth Amendment addressed an issue of representation that came to the fore when 
18-, 19-, and 20-year-olds were drafted to serve in the Vietnam War but could not vote for 
Congress or the president who enacted the policies that affected their lives and deaths. 


For those whose hopes for change center on the Constitution, it must be 
emphasized that the amendment route to social change is, and always will be, 
extremely limited. Through a constitution it is possible to establish a working 
structure of government and basic rights of citizens by placing limitations on 
the powers of that government. Once these goals have been accomplished, the 
next problem is how to extend rights to those people who do not already enjoy 
them. Of course, the Constitution cannot enforce itself. But it can and does have 
a real influence on everyday life because a right or an obligation set forth in the 
Constitution can become a cause of action in the hands of an otherwise power- 
less person. 

Private property is an excellent example. Property is one of the most 
fundamental and well-established rights in the United States, but it is 
well established not because it is recognized in so many words in the Con- 
stitution but because legislatures and courts have made it a crime for any- 
one, including the government, to trespass or to take away property without 
compensation. 

A constitution is good if it produces the cause of action that leads to good legis- 
lation, good court decisions, and appropriate police behavior. A constitution cannot 
eliminate power. But its principles can be a citizen’s dependable defense against 
the abuse of power. 
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The Constitution 


and Your Future 


The Constitution’s framers placed individual liberty ahead of all other politi- 
cal values, a concern that led many of the framers to distrust both democracy 
and equality. They feared that democracy could degenerate into a majority 
tyranny in which the populace, perhaps led by rabble-rousing demagogues, 
trampled on liberty. As for equality, the framers were products of their 
time and place; our contemporary ideas of racial and gender equality would 
have been foreign to them. The basic structure of the Constitution—separated 
powers, internal checks and balances, and federalism—was designed to safe- 
guard liberty, and the Bill of Rights created further safeguards for liberty. At 
the same time, however, many of the Constitution’s other key provisions, 
such as indirect election of senators and the president and the appointment 
of judges for life, were designed to limit democracy and, hence, the threat of 
majority tyranny. 

By championing liberty, however, the framers virtually guaranteed that 
democracy and even a measure of equality would sooner or later evolve in 
the United States. Where they have liberty, more and more people, groups, 
and interests will almost inevitably engage in politics and gradually overcome 
whatever restrictions might have been placed on participation. Indeed, this is 
precisely what happened in the early years of the American Republic. During 
the Jeffersonian period, political parties formed. During the Jacksonian period, 
many state suffrage restrictions were removed and popular participation greatly 
expanded. The “Who Participates?” feature on the following page traces the 
expansion of the United States from the founding to today. Over time, liberty is 
conducive to democracy. 
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1971 


Twenty-Sixth Amendment: 
All men and women, age 18+ (99.9%) 


-2010, 


www.census.gov/prod/www/decennial.html (accessed 9/28/15); 
United States Elections Project, www.electproject.org/national 


-1789-present (accessed 9/27/15). 


1920 
Nineteenth Amendment: 
All men and women, age 21+ (92.6%) 
approximate for 1789 and 1869. The voting rights of convicted 
felons are restricted in some states, and of noncitizens in all states. 


*Percentages are of the adult (18+) population. These figures are 
SOURCES: U.S. Census of Population and Housing, 1790 
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Know Your Constitutional Rights 


Review your rights as outlined in the Constitution, a copy of which is 
reproduced in the appendix of this book. 


Find out what voting rights are retained by individuals who have been 
(oxo) ahv{(e1tsXe me) mr- I=1(0)a\AN Comte) and search “felon voting rights 
for more information. 


” 


Find out what voting rights are retained by individuals with mental illness. 
Go to and search “voting” for more information. 


Should noncitizens (such as longtime permanent legal residents) have 
the right to vote? Go to to read more and 
1 Como) [aM Uayomero)a\(=1esto]d(e)amelal falee 


chapterstudyguide 


. The first governing document in the 
United States was (p. 35) 

a) the Declaration of Independence. 
b) the Articles of Confederation. 

c) the Constitution. 

d) the Bill of Rights. 

e) the Virginia Plan. 


. Where was the execution of laws 


conducted under the Articles of 
Confederation? (p. 35) 

a) the presidency 

b) the Congress 

c) the states 

d) the federal judiciary 

e) the federal bureaucracy 


. Which event led directly to the 
Constitutional Convention by 
providing evidence that the government 
created under the Articles of 
Confederation was unable to act 
decisively in times of national crisis? 
(p. 37) 

a) the Boston Massacre 

b) the Boston Tea Party 

c) Shays’s Rebellion 

d) the Annapolis Convention 

e) the War of 1812 


. Which state’s proposal embodied a 
principle of representing states in the 
Congress according to their size and 
wealth? (p. 39) 

a) Connecticut 

b) Maryland 

c) New Jersey 

d) Rhode Island 

e) Virginia 

. The agreement reached at the Consti- 
tutional Convention that determined 
that every five slaves would be counted 
as three free persons for the purposes 
of taxation and representation in the 
House of Representatives was called 
the (p. 40) 

a) Virginia Plan. 

b) New Jersey Plan. 

c) Connecticut Compromise. 

d) Three-Fifths Compromise. 

e) Great Compromise. 


. What mechanism was instituted in the 


Congress to guard against “excessive 
democracy”? (p. 40) 

a) bicameralism 

b) staggered terms in office 


10. 


all. 


12. 


c) appointment of senators for long 
terms 

d) indirect election of the president 

e) all of the above 


. Which of the following best describes 


the Supreme Court as understood by 

the Founders? (p. 45) 

a) the body that would choose the 
president 

b) the principle check on presidential 
power 

c) arbiter of disputes within the 
Congress 

d) a figurehead commission of 
elders 

e) the highest court of both the 
national government and the 
states 


Theorists such as Montesquieu 
referred to the system of giving each 
branch of government a distinctly 
different constituency as (p. 47) 

a) a mixed regime. 

b) a confederation. 

c) a bicameral structure. 

d) a limited government. 

e) a federalist arrangement. 


Which of the following were the 

Antifederalists most concerned with? 

(pp. 50-52) 

a) interstate commerce 

b) the protection of property 

c) the distinction between principles 
and interests 

d) the potential for tyranny in the 
central government 

e) abolishing slavery 


Which of the following best describes 
the process of amending the 
Constitution? (p. 54) 

a) It is difficult and has rarely been 
used successfully to address 
specific public problems. 

b) It is difficult and has frequently 
been used successfully to address 
specific public problems. 

c) It is easy and has rarely been used 
successfully to address specific 
public problems. 

d) It is easy and has frequently been 
used successfully to address 
specific public problems. 

e) It is easy, but it has never been 
used for any purpose. 
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Key Terms 


amendment (p. 54) a change added to a 
bill, law, or constitution 


Antifederalists (p. 49) those who favored 
strong state governments and a weak 
national government and were opponents of 
the constitution proposed at the American 
Constitutional Convention of 1787 


Articles of Confederation (p. 35) America’s 
first written constitution; served as the basis 
for America’s national government until 1789 


bicameral (p. 42) having a legislative 
assembly composed of two chambers or 
houses; distinguished from unicameral 


Bill of Rights (p. 43) the first 10 amendments 
to the Constitution, ratified in 1791; they 
ensure certain rights and liberties of the 
people 


checks and balances (p. 42) mechanisms 
through which each branch of government 
is able to participate in and influence the 
activities of the other branches. Major 
examples include the presidential veto 
power over congressional legislation, the 
power of the Senate to approve presidential 
appointments, and judicial review of 
congressional enactments 


confederation (p. 36) a system of 
government in which states retain sovereign 
authority except for the powers expressly 
delegated to the national government 


elastic clause (p. 44) Article |, Section 8, 

of the Constitution (also known as the 
necessary and proper clause), which declares 
that Congress can write laws needed to 
carry out its expressed powers, providing 
Congress with the authority to make all laws 
“necessary and proper” to do so 


electoral college (p. 43) the electors from 
each state who meet after the popular 
election to cast ballots for president and vice 
president 


expressed powers (p. 44) specific powers 
granted by the Constitution to Congress 


(Article 1, Section 8) and to the president 
(Article II) 


federalism (p. 43) a system of government 
in which power is divided, by a constitution, 
between the central (national) government 
and regional (state) governments 


Federalist Papers (p. 50) a series of 
essays written by James Madison, Alexander 
Hamilton, and John Jay supporting the 
ratification of the Constitution 


Federalists (p. 49) those who favored a 
strong national government and supported 
the constitution proposed at the American 
Constitutional Convention of 1787 


Great Compromise (p. 39) the agreement 
reached at the Constitutional Convention of 
1787 that gave each state an equal number 
of senators regardless of its population 

but linked representation in the House of 
Representatives to population 


judicial review (p. 45) the power of the 
courts to review and, if necessary, declare 
actions of the legislative and executive 
branches invalid or unconstitutional. The 
Supreme Court asserted this power in 
Marbury v. Madison (1803) 


limited government (p. 52) a principle of 
constitutional government; a government 
whose powers are defined and limited by a 
constitution 


New Jersey Plan (p. 39) a framework for the 
Constitution, introduced by William Paterson, 
that called for equal state representation 

in the national legislature regardless of 
population 


separation of powers (p. 43) the division 
of governmental power among several 
institutions that must cooperate in decision 
making 


supremacy clause (p. 46) Article VI of the 
Constitution, which states that laws passed 
by the national government and all treaties 
“shall be the supreme law of the land” and 
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superior to all laws adopted by any state or tyranny (p. 51) oppressive and unjust 
any subdivision government that employs cruel and unjust 


‘ . use of power and authority 
Three-Fifths Compromise (p. 41) the 


agreement reached at the Constitutional Virginia Plan (p. 39) a framework for 
Convention of 1787 that stipulated that the Constitution, introduced by Edmund 
for purposes of the apportionment of Randolph, that called for representation 
congressional seats only three-fifths of in the national legislature based on the 
slaves would be counted population of each state 
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Federalism is at the center of a 
national debate over marijuana 
policy: while marijuana remains 
illegal under federal law, some 
states permit marijuana for medicinal 
or recreational use. Colorado 
legalized recreational use of 
marijuana in 2012, and participants 
in this 2015 Denver rally called for 
national legalization. 


Federalism 


WHAT GOVERNMENT DOES AND WHY IT MATTERS In 1996, voters in 
California approved a new law legalizing the cultivation, possession, and use 
of marijuana for medical purposes. As the idea spread, other states followed 
suit. By 2016, 26 states and the District of Columbia had approved medical 
marijuana. In these states, medical clinics selling marijuana have popped up 
in many cities. With a doctor’s prescription, patients can purchase marijuana 
for personal use. Some states have gone even further. In 2012, voters in 
Washington state and Colorado approved measures to legalize the recreational 
use of marijuana. The laws gave adults over the age of 21 the right to buy 
limited amounts of marijuana. And in the 2014 and 2016 elections, ballot 
measures in Alaska, California, Maine, Massachusetts, Nevada, Oregon, and 
Washington, D.C., also legalized recreational use of marijuana. 

States routinely devise their own laws on a wide variety of topics. But the 
marijuana laws passed over the past two decades are extraordinary because 
marijuana remains a controlled substance under federal law, making it illegal to 
grow, sell, or possess marijuana for medical or recreational purposes. States 
began to legalize marijuana in defiance of clear federal prohibitions. 

The federal response to the states has shifted over time. As state laws 
began to loosen marijuana restrictions, the federal government at first sought 


a 
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to assert its authority. The federal Drug Enforcement Agency staged raids on 
marijuana clinics and even searched individual homes to enforce the federal law 
prohibiting marijuana. In 2005, the Supreme Court ruled that these federal actions 
were constitutional. The Court affirmed the federal government's right to prohibit 
marijuana even as a growing number of state laws moved in the opposite direction. 
By 2013, however, the Justice Department, bowing to the states, announced a 
change of course. The department stated that it would not challenge state laws so 
long as the states maintained a close watch over their marijuana markets. Instead 
the federal government would focus its enforcement efforts on specific issues, includ- 
ing trafficking by gangs, sales to minors, and selling across state lines. Washington 
state’s governor, Jay Inslee, issued a joint statement with the state’s attorney general 
noting that the decision “reflects a balanced approach by the federal government 
that respects the states’ interests in implementing these laws and recognizes the 
federal government’s role in fighting illegal drugs and criminal activity.”* 

The debates about marijuana policy engage some of the oldest questions in 
American government: What is the responsibility of the federal government, and 
what is the responsibility of the states? And when should there be uniformity across 
the states, and when is it better to let the states adopt their own laws based on the 
preferences of their population, which may result in a diverse set of laws across 
the nation? The United States is a federal system, in which the national govern- 
ment shares power with lower levels of government. Throughout American history, 
lawmakers, politicians, and citizens have wrestled with questions about how re- 
sponsibilities should be allocated across the different levels of government. Some 
responsibilities, such as foreign policy, clearly lie with the federal government. 
Others, such as divorce laws, are controlled by state governments. Many govern- 
ment responsibilities are shared in American federalism and require cooperation 
among local, state, and federal governments. The debate about “who should do 


what” remains one of the most important discussions in American politics. 
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@ Federalism Shapes American Politics 


The Constitution has had its most funda- 
mental influence on American life through 
federalism. Federalism can be defined as the 
division of powers and functions between 
the national government and the state gov- 
ernments. Governments can organize power 
in a variety of ways. One of the most im- 
portant distinctions is between unitary and 
federal governments. In a unitary system, the central government makes the im- 
portant decisions and lower levels of government have little independent power. In 
such systems, lower levels of government primarily implement decisions made by 
the central government. In France, for example, the central government was once 
so involved in the smallest details of local activity that the minister of education 
boasted that by looking at his watch he could tell what all French schoolchildren 
were learning at that moment because the central government set the school cur- 
riculum. In a federal system, by contrast, the central government shares power or 
functions with lower levels of government, such as regions or states. Nations with 
diverse ethnic or language groupings, such as Switzerland and Canada, are most 
likely to have federal arrangements. In federal systems, lower levels of government 
often have significant independent power to set policy in some areas, such as edu- 
cation and social programs, and to impose taxes. Yet the specific ways in which 
power is shared vary greatly: no two federal systems are exactly the same. 


Federalism Comes from the Constitution 


The United States was the first nation to adopt federalism as its governing frame- 
work. With federalism, the framers sought to limit the national government by 
creating a second layer of state governments. American federalism thus recognized 
two sovereigns in the original Constitution by granting a few “expressed powers” 
to the national government and reserving the rest to the states. 


The Powers of the National Government As we saw in Chapter 2, the expressed 
powers granted to the national government are found in Article I, Section 8, of the 
Constitution. These 17 powers include the powers to collect taxes, coin money, 
declare war, and regulate commerce. Article I, Section 8, also contains another 
important source of power for the national government: the implied powers that 
enable Congress “to make all Laws which shall be necessary and proper for carrying 
into Execution the foregoing Powers.” Such powers are not specifically expressed 
but are implied through the expansive interpretation of delegated powers. Not 
until several decades after the Founding did the Supreme Court allow Congress 
to exercise the power granted in this necessary and proper clause, but as we shall 
see later in this chapter, this doctrine allowed the national government to expand 
considerably the scope of its authority, although the process was a slow one. 
Aside from these powers, the federal government operates with one other 
advantage over the states: as mentioned in the last chapter, Article VI of the 
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Constitution says that whenever there is a conflict between a national law and a 
state law, the national law shall prevail. This doctrine of national supremacy says 
that “[t]his Constitution, and the Laws of the United States . . . and all Treaties 
made .. . shall be the supreme Law of the Land,” even extending to state courts 
and constitutions. 


The Powers of State Government One way in which the framers sought to 
preserve a strong role for the states was through the Tenth Amendment to the 
Constitution. The Tenth Amendment states that the powers that the Constitution 
does not delegate to the national government or prohibit to the states are “re- 
served to the States respectively, or to the people.” The Antifederalists, who feared 
that a strong central government would encroach on individual liberty, repeatedly 
pressed for such an amendment as a way of limiting national power. The Federal- 
ists agreed to the amendment because they did not think it would do much harm, 
given the powers of the Constitution already granted to the national government. 
The Tenth Amendment is also called the “reserved powers amendment” because it 
aims to reserve powers to the states. 

The most fundamental power that the states retain is that of coercion— 
the power to develop and enforce criminal codes, to administer health and 
safety rules, and to regulate the family via marriage and divorce laws. The states 
have the power to regulate individuals’ livelihoods; if you’re a doctor or a 
lawyer or a plumber or a hair stylist, you must be licensed by the state. Even 
more fundamentally, the states have the power to define private property— 
private property exists because state laws against trespass define who is and 
is not entitled to use a piece of property. If you own a car, your ownership 
isn’t worth much unless the state is willing to enforce your right to possession 
by making it a crime for anyone else to drive your car without your permis- 
sion. These laws are essential to citizens’ everyday lives, and the powers of the 
states regarding such domestic issues are much greater than the powers of the 
national government. 

A state’s authority to regulate the health, safety, and morals of its citizens is 
commonly referred to as the police power of the state. Policing is what states do— 
they coerce you in the name of the community in order to maintain public order. 
And this was exactly the type of power that the Founders intended the states, 
rather than the federal government, to exercise. 

In some areas, the states share concurrent power (authority possessed by both 
state and national governments) with the national government, whereby they re- 
tain and share some power to regulate commerce and to affect the currency—for 
example, by being able to charter banks, grant or deny corporate charters, grant or 
deny licenses to engage in a business or practice a trade, and regulate the quality 
of products or the conditions of labor. Wherever there is a direct conflict of laws 
between the federal and the state levels, the issue will most likely be resolved in 
favor of national supremacy. 


States’ Obligations to One Another The Constitution also creates obligations 
among the states. These obligations, spelled out in Article IV, were intended to 
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promote national unity. By requiring the 
states to recognize actions and decisions 
taken in other states as legal and proper, the 
framers aimed to make the states less like in- 
dependent countries and more like parts of a 
single nation. 

Article IV, Section 1, establishes the full 
faith and credit clause, stipulating that each 
state is normally expected to honor the “pub- 
lic Acts, Records, and judicial Proceedings” 
that take place in any other state. So, for 
example, if a person has a restraining order 
placed on a stalker or batterer in one state, : 
the other states are required to enforce that Previously a state-level policy, 
order as if they had issued it. same-sex marriage was declared a 

Until recently, the full faith and credit fundamental right nationwide by the 
clause was embroiled in the controversy Supreme Court in 2015. The decision 
over same-sex marriage. In 2004, Massa- P rompted a brief sane when clerks 
chusetts became the first state to legalize sae aoe ee eer 
gay marriage. By 2015, 37 states plus the 
District of Columbia had legalized gay mar- 
riage, and 13 states had either state constitutional amendments or laws that 
barred same-sex marriage.* The principle of full faith and credit would seem 
to suggest that states without gay marriage would be obliged to recognize such 
unions in their states, just as they would recognize heterosexual marriages per- 
formed in other states. But to forestall this possibility, in 1996, Congress passed 
the Defense of Marriage Act (DOMA), which declared that states did not have 
to recognize same-sex marriage even if it were legal in other states. DOMA also 
said that the federal government would not recognize gay marriage, even if legal 
in some states, and that same-sex partners were not eligible for federal benefits 
such as Medicare and Social Security. In 2013, however, the Supreme Court in 
United States v. Windsor struck down part of the DOMA, ordering that same-sex 
married couples receive equal treatment on issues relating to taxes, inheritance, 
and other federal laws.? It also opened the door for same-sex couples to receive 
federal social benefits on the same terms as heterosexual married couples. The 
court did not rule on whether states have to recognize same-sex marriages in 
other states. 

In 2015, however, the Supreme Court ruled that the Fourteenth Amend- 
ment guaranteed a fundamental right to same-sex marriage. The case, Obergefell 
v. Hodges, combined four lawsuits by same-sex couples challenging their 
home states’ refusals to grant same-sex marriage licenses or recognize same-sex 
marriages performed out-of-state. While 37 states recognized same-sex marriage 
on the eve of the Obergefell announcement, the Court’s 5-4 decision immedi- 
ately required that all 50 states must offer marriage licenses to two people of 
the same sex and recognize same-sex marriages licensed out of state. In 
one stroke, same-sex marriage turned from a state-level policy choice to a 
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nationally recognized right. In the aftermath of the Obergefell decision, several 
of the 13 states that were mandated to lift their bans on same-sex marriage 
protested the ruling. Ken Paxton, the attorney general of Texas, for example, 
called the decision “unlawful” and pledged to provide legal assistance to local 
officials who refused to carry out the new law.* However, such resistance ebbed 
as it became clear that the courts would enforce the constitutional right to 
same-sex marriage. 

Article IV, Section 2, known as the “comity clause,” also seeks to promote 
national unity. This clause provides that citizens enjoying the “privileges and 
immunities” of one state should be entitled to similar treatment in other states. 
What this has come to mean is that a state cannot discriminate against someone 
from another state or give special privileges to its own residents. For example, in 
the 1970s, when Alaska passed a law that gave residents preference over nonresi- 
dents in obtaining work on the state’s oil and gas pipelines, the Supreme Court 
ruled the law illegal because it discriminated against citizens of other states.° 
The comity clause also regulates criminal justice among the states by requiring 
states to return fugitives to the states from which they have fled. Thus, in 1952, 
when an inmate escaped from an Alabama prison and sought to avoid being 
returned to Alabama on the grounds that he was being subjected to “cruel and 
unusual punishment” there, the Supreme Court ruled that he must be returned 
according to Article IV, Section 2.° 


Local Government and the Constitution Local government occupies a peculiar 
but very important place in the American system. In fact, the status of American 
local government is probably unique in world experience. First, local government 
has no status in the U.S. Constitution and is therefore an authority or function un- 
der the control of the states. State legislatures created local governments, and state 
constitutions and laws permit local governments to take on some of the respon- 
sibilities of the state governments. 
Most states amended their consti- 
tutions to give their larger cities 


90,107 Governments in the home rule, powers delegated by the 


United States state to a local unit of government 
to manage its own affairs. But local 
TYPE NUMBER governments enjoy no such recog- 
Co nition in the federal Constitution. 
National 1 Local governments have always 
State 50 been creatures of the states.’ 
County 3,031 Local governments became 
Municigal 19,519 administratively important in the 
early years of the Republic be- 
Towcisttis aee00 cause the states relied on local 
School districts 12,880 governments (cities and counties) 
Other special districts 38,266 to implement the laws of the state. 


Local government was an alterna- 
tive to a statewide bureaucracy 


(see Table 3.1). 


SOURCE: U.S. Census Bureau, www2.census.gov/govs/cog 
/€12_org.pdf (accessed 11/02/13). 
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© The Definition of Federalism Has 
Changed Radically over Time 


Many of the fiercest political controversies 
in American history have revolved around 
competing views of federalism. The best 
way to understand these disputes, and how 
federalism has been redefined throughout 
American history, is to examine how its 
conception has changed over time. During 
the “traditional system” in America, from 1789 to 1937, the political scales clearly 
favored the states over the federal government. (We call it the “traditional system” 
because it covered much of American history and because it closely approximated 
the intentions of the framers of the Constitution.) Then, from the New Deal 
period of the 1930s to the present, some important limits were placed on state 
governments and the federal government exerted far more power than it had un- 
der the traditional system, despite efforts to roll back national government powers 
in recent decades. 


Federalism under the “Traditional System” 
Gave Most Powers to the States 


The prevailing view of national government-state government relations under the 
traditional system was one of dual federalism, in which most fundamental govern- 
mental powers were shared between the federal and state governments. During this 
time, the states possessed a vast amount of governing power, and virtually all of the 
important policies affecting the lives of Americans were made by the state govern- 
ments. For evidence, look at Table 3.2, which lists the major types of public policies 
by which Americans were governed for the first century and a half under the Con- 
stitution. Under the traditional system, the national government was quite small by 
comparison both with the state governments and with the governments of other 
Western nations. It was not only smaller than most governments of that time but also 
very narrowly specialized in the functions it performed. The national government 
built or sponsored the construction of roads, canals, and bridges (internal improve- 
ments). It provided cash subsidies to shippers and shipbuilders and distributed free 
or low-priced public land to encourage western settlement and business ventures. It 
placed relatively heavy taxes on imported goods (tariffs), not only to raise revenues 
but also to protect “infant industries” from competition from the more advanced 
European enterprises. It protected patents and provided for a common currency, 
which encouraged and facilitated enterprises and helped to expand markets. 

What do these functions of the national government reveal? First, virtually all 
the national government’s functions were aimed at assisting commerce. It is quite 
appropriate to refer to the traditional American system as a “commercial repub- 
lic.” Second, virtually none of the national government’s policies directly coerced 
citizens. The emphasis of governmental programs was on assistance, promo- 
tion, and encouragement—the allocation of land or capital to meet the needs of 
economic development. 
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The Federal System: Specialization of Governmental 
Functions in the Traditional System, 1789-1937 


NATIONAL GOVERNMENT 
POLICIES (DOMESTIC) 


Internal improvements 


Subsidies 


STATE GOVERNMENT 
POLICIES 


Property laws (including 
slavery) 


Estate and inheritance laws 


LOCAL GOVERNMENT 
POLICIES 


Adaptation of state laws 
to local conditions 


Public works 


Tariffs 


Commerce laws Contracts for public 


Public land disposal works 


Patents Banking and credit laws 
Licensing of public 


Corporate laws 2 
accommodation 


Currency 


Insurance laws ; 
Zoning and other land- 


Family laws use regulation 


Morality laws Basic public services 
Public health laws 

Education laws 

General penal laws 

Eminent domain laws 

Construction codes 

Land-use laws 

Water and mineral laws 

Criminal procedure laws 


Electoral and political party 
laws 


Local government laws 
Civil service laws 


Occupations and professions 
laws 


Meanwhile, state legislatures were also actively involved in economic regulation 
during the nineteenth century. In the United States, then and now, private property 
exists only in state laws and state court decisions regarding property, trespass, and real 
estate. American capitalism took its form from state property and trespass laws and 
from state laws and court decisions regarding contracts, markets, credit, banking, in- 
corporation, and insurance. Laws concerning slavery were a subdivision of property 
law in states where slavery existed. The practice of important professions, such as 
law and medicine, was (and is) illegal except as provided for by state law. To educate 
or not to educate a child has been a decision governed more by state laws than 
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by parents. It is important to note also that most criminal laws, from trespass to 
murder, have been state laws. Thus, most of the fundamental governing in the 
United States was done by the states. 

Ultimately, the fundamental impact of federalism on the way the United States 
is governed comes not from any particular provision of the Constitution but from 
the framework itself, which has determined the flow of government functions and, 
through that, the political development of the country. By allowing state governments 
to do most of the fundamental governing, the Constitution saved the national govern- 
ment from many policy decisions that might have proved too divisive for a large and 
very young country. There is little doubt that if the Constitution had provided for a 
unitary system rather than a federal system, the war over slavery would have come in 
1789 or not long thereafter; and if it had come that early, the South might very well 
have seceded and established a separate and permanent slaveholding nation. 

In helping the national government remain small and apart from the most divi- 
sive issues of the day, federalism contributed significantly to the political stability 
of the young nation, even as the social, economic, and political systems of many 
of the states and regions of the country were undergoing tremendous, profound, 
and sometimes violent change.* As we shall see, some important aspects of federal- 
ism have changed, but the federal framework has survived over two centuries and 
through a devastating civil war. 


The Supreme Court Paved the Way for the 
End of the “Traditional System” 


As the nation grew, disputes arose about the powers of the federal government 
versus the powers of the states. In the first several decades after the Founding, the 
Supreme Court decided several critical cases that expanded federal powers and 
facilitated trade across the states. These decisions removed barriers to trade in the 
new nation and laid the groundwork for a national economy. However, by the end 
of the nineteenth century, as reformers began to enact laws regulating businesses 
through such measures as child labor restrictions, the Court took a much more 
restrictive view of federal power. Not until well into the New Deal, in 1937, did 
the federal government gain the expansive powers it exercises today. 

Article I, Section 8, of the Constitution delegates to Congress the power “to 
regulate Commerce with foreign Nations, and among the several States and with 
the Indian Tribes.” For most of the nineteenth century, the Supreme Court consis- 
tently interpreted this commerce clause in favor of national power over the econ- 
omy. The first and most important such case was McCulloch v. Maryland (1819), 
which involved the question of whether Congress had the power to charter a 
national bank as such an explicit grant of power was nowhere to be found in 
Article I, Section 8.° Chief Justice John Marshall answered that this power could 
be “implied” from other powers that were expressly delegated to Congress, such as 
the “powers to lay and collect taxes; to borrow money; to regulate commerce; and 
to declare and conduct a war.” 

By allowing Congress to use the necessary and proper clause to interpret its 
delegated powers expansively, the Supreme Court created the potential for an 
unprecedented increase in national government power. Marshall also concluded 


THE DEFINITION OF FEDERALISM HAS CHANGED RADICALLY OVER TIME 73 


that whenever a state law conflicted with a federal law (as in the case of McCulloch 
v. Maryland), the state law would be deemed invalid since the Constitution states 
that “the Laws of the United States . .. shall be the supreme Law of the Land.” Both 
parts of this great case are pro-national, including the verification of the principle 
of “national supremacy,” yet Congress did not immediately seek to expand the 
policies of the national government. 

Another major case, Gibbons v. Ogden (1824), reinforced this nationalistic 
interpretation of the Constitution. The important but relatively narrow issue 
was whether the state of New York could grant a monopoly to Robert Fulton’s 
steamboat company to operate an exclusive service between New York and 
New Jersey. Chief Justice Marshall argued that New York state did not have 
the power to grant this particular monopoly. In reaching this decision, Marshall 
had to define what Article I, Section 8, meant by “commerce among the sev- 
eral states.” He insisted that the definition was “comprehensive,” extending to 
“every species of commercial intercourse.” However, this comprehensiveness was 
limited “to that commerce which concerns more states than one.” Gibbons is im- 
portant because it established the supremacy of the national government in all 
matters affecting what later came to be called “interstate commerce.”!° But the 
precise meaning of interstate commerce would remain uncertain during several 
decades of constitutional discourse. 

Backed by the implied powers and national supremacy decision in McCulloch 
and by the broad definition of “interstate commerce” in Gibbons, Article I, 
Section 8, was a source of power for the national government as long as Congress 
sought to facilitate commerce through subsidies, services, and land grants. Later 
in the nineteenth century, though, the Supreme Court declared any effort of the 
national government to regulate commerce in such areas as fraud, the production 
of substandard goods, the use of child labor, or the existence of dangerous work- 
ing conditions or long hours to be unconstitutional as a violation of the concept 
of interstate commerce. Such legislation meant that the federal government was 
entering the factory and the workplace—local areas—and was attempting to regu- 
late goods that had not yet passed into interstate commerce. To enter these local 
workplaces was to exercise police power—a power reserved to the states. No one 
questioned the power of the national government to regulate businesses that in- 
trinsically involved interstate commerce, such as railroads, gas pipelines, and water- 
way transportation. But well into the twentieth century, the Supreme Court used 
the concept of interstate commerce as a barrier against most efforts by Congress 
to regulate local conditions. 

This interpretation of federalism gave the American economy a freedom 
from federal government control that closely approximated the ideal of free 
enterprise. The economy was never entirely free, of course; in fact, entrepreneurs 
themselves did not want complete freedom from government. They needed 
law and order. They needed a stable currency. They needed courts and police to 
enforce contracts and prevent trespass. They needed roads, canals, and railroads. 
But federalism, as interpreted by the Supreme Court for 70 years after the Civil 
War, made it possible for business to have its cake and eat it, too. Entrepreneurs 
enjoyed the benefits of national policies facilitating commerce but were shielded 
by the courts from policies that regulate commerce by protecting the rights of 
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consumers and workers.!! In addition, the Tenth Amendment was used to bolster 
arguments about states’ rights, the principle that the states should oppose the 
increasing authority of the national government. This principle was most popular 
in the period before the Civil War. 

In the early twentieth century, however, the Tenth Amendment appeared to 
lose its force as reformers began to press for national regulations to limit the power 
of large corporations and to protect the health and welfare of citizens, as we shall 
see next. 


FDR’s New Deal Remade the Government 


The New Deal of the 1930s marked a major change in how the courts interpreted 
national power. The door to increased federal action opened when states proved 
unable to cope with the demands brought on by the Great Depression. Before 
the depression, states and localities took responsibility for addressing the needs of 
the poor, usually through private charity. But the extent of the need created by the 
depression quickly exhausted local and state capacities. By 1932, 25 percent of the 
workforce was unemployed. The jobless lost their homes and settled into camps all 
over the country, called “Hoovervilles” after President Herbert Hoover. Elected in 
1928, the year before the depression hit, Hoover steadfastly maintained that there 
was little the federal government could do to alleviate these people’s misery caused 
by the depression. It was a matter for state and local governments, he said. 

Yet demands mounted for the federal government to take 
action. When Franklin Delano Roosevelt took office in 
1933, he energetically threw the federal government 
into the business of fighting the depression through a 
number of proposals known collectively as the New 
Deal. He proposed a variety of temporary measures 
to provide federal relief and work programs. Most 
of the programs he proposed were to be financed 
by the federal government but administered by 
the states. In addition to these temporary meas- 
ures, Roosevelt presided over the creation 


of several important federal programs de- 
signed to provide future economic security 
for Americans. The New Deal signaled the 
rise of a more active national government. 
For the most part, the new national pro- 
grams that the Roosevelt administration 
developed did not directly take power 
away from the states. Instead, Washington 


John C. Calhoun, one of the most prominent 
advocates of states’ rights, argued that states 
should have the right to veto any federal law they 
found to be unconstitutional. 


typically redirected states by offering 
them grants-in-aid, programs through 
which Congress provided money to state 
and local governments on the condition 
that the funds be employed for purposes 
defined by the federal government. 
Franklin Roosevelt did not in- 
vent the idea of grants-in-aid, but his 
New Deal vastly expanded the range 
of grants-in-aid to include social pro- 
grams, providing grants to the states 
for financial assistance to poor chil- 
dren. Congress added more grants after 
World War II, creating new programs 
to help states fund activities such as 


WORKS PROGR DMINISTRATION providing school lunches and build- 

wJ ing highways. Sometimes the national 

The New Deal expanded the scope of the government required state or local 
federal government. One of the largest governments to match the national 
and most effective New Deal programs, the contribution dollar for dollar, but in 
Works Progress Administration, employed some programs, such as the develop- 


millions of Americans in public-works 
projects such as constructing highways, 
bridges, and public parks. 


ment of the interstate highway sys- 
tem, the congressional grants provided 
90 percent of the cost. 

These types of federal grants-in-aid are called categorical grants because they 
are given to states and localities by the national government on the condition that 
expenditures be limited to a problem or group specified by law. For the most part, 
the categorical grants created before the 1960s simply helped the states perform 
their traditional functions.'? In the 1960s, however, the national role expanded 
and federal funding in the form of categorical grants increased dramatically 
(see Figure 3.1). For example, during the 89th Congress (1965-66) alone, the 
number of categorical grant-in-aid programs grew from 221 to 379.! The value 
of categorical grants also has risen dramatically, from $2.3 billion in 1950 to an 
estimated $667 billion in 2016. The grants authorized during the 1960s addressed 
national purposes much more strongly than did earlier grants. One of the most 
important—and expensive—was the federal Medicaid program, which provides 
states with grants to pay for medical care for the poor, the disabled, and many 
nursing home residents. 


Changing Court Interpretations of Federalism Helped 
the New Deal While Preserving States’ Rights 


In a dramatic change beginning in 1937, the Supreme Court threw out the old 
distinction between interstate and intrastate commerce on which it had relied in 
the late 1800s and early 1900s. It converted the commerce clause from a source of 
limitations to a source of power for the national government. The Court began to 
refuse to review appeals that challenged acts of Congress protecting the rights of 
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FIGURE 3.1 Historical Trend of Federal Grants-in-Aid,* 1950-2017 


Spending on federal grants-in-aid to the states and local governments has grown 
dramatically since 1990. These increases reflect the growing public expectations 
about what government should do. What has been the most important cause of the 
steady increase in these grants? 


*Excludes outlays for national defense and international affairs. 
**Data for 2016 and 2017 are estimated. 


SOURCE: Office of Management and Budget, U.S. Budget for Fiscal Year 2017, “Historical Tables: Table 12.2—Total 
Outlays for Grants to State and Local Governments, by Function and Fund Group: 1940-2021” and “Table 10.14—Gross 
Domestic Product and Deflators Used in the Historical Tables: 1940-2021,” www.whitehouse.gov/omb/budget 
/Historicals (accessed 4/12/16). 
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employees to organize and engage in collective bargaining, regulating the amount 
of farmland in cultivation, extending low-interest credit to small businesses and 
farmers, and restricting the activities of corporations dealing in the stock market; 
it upheld many other laws that contributed to the construction of the modern 
“welfare state.”! 

The Court also reversed its position on the Tenth Amendment, which it had 
used to strike down national laws as violations of state power. Instead, the Court 
approved numerous expansions of national power, to such an extent that the 
Tenth Amendment appeared irrelevant. In fact, in 1941, Justice Harlan Fiske 
Stone declared that the Tenth Amendment was simply a “truism” that had no 
real meaning.!> 

Yet the idea that some powers should be reserved to the states did not go away. 
Indeed, in the 1950s, southern opponents of the civil rights movement revived the 
idea of states’ rights. In 1956, 96 southern members of Congress issued a “Southern 
Manifesto” in which they declared that southern states were not constitutionally 
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bound by Supreme Court decisions outlawing racial segregation. They believed 
that states’ rights should override individual rights to liberty and formal equality. 
With the triumph of the civil rights movement, the slogan of “states’ rights” 
became tarnished by its association with racial inequality. 

The 1990s saw a revival of interest in the Tenth Amendment and important 
Supreme Court decisions limiting federal power. Much of the interest in the 
Tenth Amendment stemmed from conservatives who believe that a strong federal 
government encroaches on individual liberties. They believed such freedoms were 
better protected by returning more power to the states through the process of 
devolution, whereby a program is removed from one level of government by 
delegating it or passing it down to a lower level of government, such as from the 
national government to the state and local governments. In 1996, Republican pres- 
idential candidate Bob Dole carried a copy of the Tenth Amendment in his pocket 
as he campaigned, pulling it out to read at rallies.'° The Supreme Court’s 1995 
ruling in United States v. Lopez fueled further interest in the Tenth Amendment. 
In that case, the Court, stating that Congress had exceeded its authority under the 
commerce clause, struck down a federal law that barred handguns near schools.'” 
This was the first time since the New Deal that the Court had limited congressio- 
nal powers in this way. In 1997 the Court again relied on the Tenth Amendment 
to limit federal power in Printz v. United States.'* The decision declared unconsti- 
tutional a provision of the Brady Handgun Violence Prevention Act that required 
state and local law-enforcement officials to conduct background checks on hand- 
gun purchasers. The Court declared that this provision violated state sovereignty 
guaranteed in the Tenth Amendment because it required state and local officials to 
administer a federal regulatory program. 


Cooperative Federalism Pushes States 
to Achieve National Goals 


The growth of categorical grants, along with favorable court rulings, created a 
new kind of federalism. If the traditional system of two sovereigns performing 
highly different functions could be called dual federalism, historians of federal- 
ism suggest that the system since the New Deal could be called cooperative feder- 
alism, in which grants-in-aid have been used strategically to encourage states and 
localities to pursue nationally defined goals, with national and state governments 
sharing powers and resources via intergovernmental cooperation. One political 
scientist, Morton Grodzins, characterized this as a move from “layer cake federal- 
ism” to “marble cake federalism,”!° in which intergovernmental cooperation and 
sharing have blurred a once-clear distinguishing line, making it difficult to say 
where the national government ends and the state and local governments begin 
(see Figure 3.2). 

For a while in the 1960s, it appeared as if the state governments would 
become increasingly irrelevant to American federalism. Many of the new 
federal grants bypassed the states and instead sent money directly to local 
governments and even to local nonprofit organizations. The theme heard repeat- 
edly in Washington was that the states simply could not be trusted to carry out 
national purposes.”° 
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FIGURE 3.2 Dual versus Cooperative Federalism 


In layer-cake federalism, the responsibilities of the national government and state 
governments are clearly separated. In marble-cake federalism, national policies, state 
policies, and local policies overlap in many areas. 
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One of the reasons that Washington distrusted the states was the way African 
American citizens were treated in the South. The southern states’ forthright 
defense of segregation, justified on the grounds of states’ rights, helped tarnish the 
image of the states as the civil rights movement gained momentum. The national 
officials who planned the War on Poverty during the 1960s pointed to the racial 
exclusion practiced in the southern states as a reason for bypassing state govern- 
ments. Political scientist James Sundquist described how the “Alabama syndrome” 
affected the War on Poverty: “In the drafting of the Economic Opportunity Act, an 
‘Alabama syndrome’ developed. Any suggestion within the poverty task force that 
the states be given a role in the administration of the act was met with the ques- 
tion, ‘Do you want to give that kind of power to [then—Alabama governor] George 
Wallace?’”?! (Wallace at the time was nationally known for his virulent opposition 
to the civil rights movement.) 

Yet even though many national policies of the 1960s bypassed the states, other 
new programs, such as Medicaid, relied on state governments for their imple- 
mentation. In addition, as the national government expanded existing programs 
run by the states, states had to take on more responsibilities. These new respon- 
sibilities meant that the states were now playing a very important role in the 
federal system. 


National Standards Have Been Advanced 
through Federal Programs 


Over time, the Supreme Court has pushed for greater uniformity in rules and 
procedures across the states. In addition to legal decisions, the national govern- 
ment uses two other tools to create similarities across the states: grants-in-aid and 
regulations. 

Grants-in-aid, as we have seen, are incentives: Congress gives money to 
state and local governments if they agree to spend it for the purposes Congress 
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specifies. But as Congress began to enact legislation in new areas, such as envi- 
ronmental policy, it also imposed additional regulations on states and localities. 
Some political scientists call this a move toward regulated federalism.”* The effect 
of these national standards is that state and local policies in the areas of environ- 
mental protection, social services, and education are more uniform from coast to 
coast than are other nationally funded policies. 

Some national standards require the federal government to take over areas 
of regulation formerly overseen by state or local governments. Such preemption 
(the principle that allows the national government to override state or local 
actions in certain policy areas) occurs when state and local actions are found 
to be inconsistent with federal requirements. If this occurs, all regulations in 
the preempted area must henceforth come from the national government. In 
many cases, the courts determine the scope of the federal authority to pre- 
empt. For example, in 1973 the Supreme Court struck down a local ordinance 
prohibiting jets from taking off from the airport in Burbank, California, be- 
tween 1] P.M. and 7 A.M. It ruled that the federal Civil Aeronautics Act granted 
the Federal Aviation Administration all authority over flight patterns, takeoffs, 
and landings and that local governments could not impose regulations in this 
area. As federal regulations increased after the 1970s, Washington increasingly 
preempted state and local action in many different policy areas. This preemp- 
tion has escalated since 1994, when Republicans gained control of Congress. 
Although the Republicans came to power promising to grant more responsibil- 
ity to the states, they reduced state control in many areas by preemption. For 
example, in 1998, Congress passed a law that prohibited states and localities 
from taxing Internet access services. The 1996 Telecommunications Act reduced 
local control by giving broadcasters and digital companies broad discretion over 
where they could erect digital television and cellular phone towers even if local 
citizens objected.* 

In 2009, after only a few months in office, President Obama reversed the Bush 
administration’s use of federal regulations to limit state laws. Under the new pol- 
icy, federal regulations should preempt state laws only in extraordinary cases. The 
president directed agency leaders to review the regulations that had been put in 
place over the past 10 years and consider amending them if they interfered with 
the “legitimate prerogatives of the states.’*4 But as we will see later in this chapter, 
the Obama administration did use its power of preemption to challenge state 
immigration laws, charging that states were making laws in a domain reserved for 
federal authority. 

The growth of national standards has created some new problems and has 
raised questions about how far federal standardization should go. One problem 
that emerged in the 1980s was the increase in unfunded mandates—regulations or 
new conditions for receiving grants that impose costs on state and local govern- 
ments for which they are not reimbursed by the national government. The growth 
of unfunded mandates was the product of a Democratic Congress, which wanted 
to achieve liberal social objectives, and Republican presidents who opposed in- 
creased social spending. Between 1983 and 1991, Congress mandated standards in 
many policy areas, including social services and environmental regulations, without 
providing additional funds to meet those standards. Altogether, Congress enacted 
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Government Spending in Federal 
and Unitary Systems 


A key difference between unitary and federal 
systems of government is in the amount of 
power that is reserved for state and local 
governments. In federal systems, subna- 
tional units are given considerable taxation 
and spending power, whereas the federal 
(or central) government carries out most of 
these tasks in unitary systems. 

The graph here shows the percentage 
of total government expenditures by the 
central government and by the state and/ 
or local governments. The central govern- 
ments of France, the United Kingdom, and 
New Zealand, all unitary countries, spend 


a larger percentage than federal countries 
such as Mexico and the United States. 

South Korea is a unitary country where lo- 
cal governments operate under a great deal 
of autonomy, carrying out many of the coun- 
try’s administrative functions. Local govern- 
ment spending in South Korea is thus higher 
than in many unitary countries, and, as a re- 
sult, its spending behavior falls somewhere 
in the middle of the federal-unitary divide. 
This example shows that while the distinc- 
tion between federalism and unitary systems 
is important, it is not the only factor in deter- 
mining who holds power in a country. 
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27 laws that imposed new regulations or 
required states to expand existing programs.” 
For example, the 1973 Rehabilitation Act pro- 
hibited discrimination against the disabled in 
programs that were partly funded by the fed- 
eral government. The new law required state 
and local governments to make public transit 
accessible to disabled people with wheelchair 
lifts in buses, elevators in train stations, and 
special transportation systems where needed. 
These requirements were estimated to cost 
state and local governments $6.8 billion 
over 30 years.”° But Congress did not supply 
additional funding to help states meet these 
new requirements; the states had to shoulder 
the increased financial burden themselves. 
States complained that mandates took up so 
much of their budgets that they were not able 
to set their own priorities.’ 

These burdens became part of a rally- 
ing cry to reduce the power of the federal 


The federal government frequently 
passes laws that impose mandates 
on the states, such as the 1990 


Americans with Disabilities government—a cry that took center stage 
Act, which protects against when a Republican Congress was elected 
discrimination based on disability. in 1994. One of the first measures the new 
States were required to pay for Congress passed was an act to limit the 


changes to meet federal standards for cost of unfunded mandates, the Unfunded 
necessity ie de transportation — Niandates Reform Act (UMRA). Under this 
and public facilities. . 

law, Congress must estimate the expense for 

any proposal it believes would exceed the 
threshold established in UMRA ($76 million in 2014, adjusted for inflation). 
Congress must then identify funding sources for bills that exceed the threshold 
established in UMRA. 

New national problems inevitably raise the question of who pays. Recently, 
concern about unfunded mandates arose around health care reform. The major 
health care legislation enacted during Obama’s presidency, the Affordable Care 
Act of 2010, called for a major expansion of Medicaid. But because Medicaid 
is partly funded by the states, any major increase in the number of Medicaid 
recipients could impose a significant fiscal burden on the states. Although the law 
provided additional federal aid to support the new requirements, the Medicaid 
provisions became a target for state challenges to the health care law. One of the 
central claims in the 26 states’ lawsuits charged that the federal government did 
not have the power to withhold Medicaid funds from states that did not imple- 
ment the new expansions. The Supreme Court ultimately ruled that states could 
decline to expand Medicaid coverage without losing their existing Medicaid funds. 
After the Court’s decision, some Republican governors announced that they would 
not implement the expanded coverage. 
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@ New Federalism Means More State Control 


Since the 1970s, as states have become more 


Analyze the developments capable of administering large-scale pro- 
in the federal framework grams, the idea of devolution—transferring 
since the 1970s responsibility for policy from the federal 


government to the states and localities—has 
become popular. 

Proponents of more state authority have looked to block grants as a way of 
reducing federal control. Block grants are federal grants-in-aid that allow states 
considerable discretion in how the funds are spent. President Richard Nixon 
led the first push for block grants in the early 1970s. Nixon’s approach consoli- 
dated programs in the areas of job training, community development, and social 
services into three large block grants. These grants imposed some conditions 
on states and localities as to how the money should be spent but avoided the 
narrow regulations contained in the categorical grants discussed earlier. In 
addition, Congress approved a fourth block grant called general revenue sharing, 
whereby the federal government provided money to local governments and 
counties with no strings attached; localities could spend the money as they 
wished. In enacting revenue sharing, Washington acknowledged both the criti- 
cal role that state and local governments play in implementing national priori- 
ties and their need for increased funding and enhanced flexibility in order to 
carry out that role (see Figure 3.3). Ronald Reagan’s version of New Federalism 


The debate over national versus state control of speed limits arose in 1973, when gas prices 
skyrocketed and supplies became scarce. Drivers nationwide were forced to wait in long lines 
at gas stations. The federal government responded to the gas crisis by instituting a national 
55-mile-per-hour speed limit. 
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FIGURE 3.3 Regulated versus New Federalism 
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(returning power to the states through block grants) similarly aimed to reduce 
the national government’s control. In all, Congress created 12 new block grants 
between 1981 and 1990.78 

But this new approach, like those that preceded it, has not provided magic 
solutions to the problems of federalism. For one thing, there is always a trade-off 
between accountability—that is, whether the states are using funds for the pur- 
poses intended—and flexibility. If the objective is to have accountable and efficient 
government, it is not clear that state bureaucracies are any more efficient or more 
capable than national agencies. In Mississippi, for example, the state Department 
of Human Services spent money from the child care block grant for office furniture 
and designer salt and pepper shakers that cost $37.50 a pair. As one Mississippi 
state legislator said, “I’ve seen too many years of good ol’ boy politics to know 
they shouldn’t [transfer money to the states] without stricter controls and require- 
ments.””? Even after block grants were created, Congress reimposed regulations in 
order to increase the states’ accountability. 

At times the federal government has also moved to limit state discretion over 
spending in cases where it thinks states are too generous. For example, in 2007, 
President Bush issued regulations that prevented states from providing benefits un- 
der the State Child Health Insurance Program (SCHIP) to children in families well 
above the poverty line. The Bush administration also barred states from providing 
chemotherapy to illegal immigrants, who are guaranteed emergency medical treat- 
ment under Medicaid.*° 


There Is No Simple Answer to Finding the 
Right National-State Balance 


As Figure 3.4 indicates, federalism has changed dramatically over the course of 
American history, even over just the past several decades. Finding the right balance 
among states and the federal government is an evolving challenge for American 
democracy. In recent years, many of the most controversial issues in American 
politics—including the appropriate size of public social spending, the rights and 
benefits of immigrants (legal as well as undocumented), what government should 
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do in response to climate change, and whether and how government should regu- 
late business and moral behavior—have been fought out through the federal sys- 
tem. Politicians of all stripes regularly turn to the federal government to override 
decisions made by states. Likewise, when the federal government proves unable 
or unwilling to act, activists and politicians try to achieve their goals in states and 
localities. In many cases, it is up to the courts to decide which level of government 
should have the final say. 

Although conservatives proclaim their preference for a small federal govern- 
ment and their support for more state autonomy, in fact, they often expand 
the federal government and limit state autonomy. President George W. Bush, 
for example, expanded federal control and increased spending in various policy 
areas. The 2001 No Child Left Behind Act, passed with Democratic support, 
introduced unprecedented federal intervention in public education, tradition- 
ally a state and local responsibility. New detailed federal testing requirements 
stipulating how states should treat failing schools were major expansions of fed- 
eral authority in education. When a number of states threatened to defy some 
of the new federal requirements, Bush’s Department of Education relaxed its 
tough stance and became more flexible in enforcing the act. But the administra- 
tion did not back down entirely, leading to several legal challenges to different 
aspects of the law. 

In the Supreme Court, too, many decisions supported a stronger federal role 
over the states. Decisions to uphold the federal Family and Medical Leave Act and 
the Americans with Disabilities Act asserted federal authority against state claims 
of immunity from the acts. In one important 2005 case, the Court upheld the right 
of Congress to ban medical marijuana, even though 11 states had legalized its use. 
Overturning a lower court ruling that said Congress did not have authority to regu- 
late marijuana when it had been grown for noncommercial purposes in a single 
state, the Supreme Court ruled that the federal government did have the power to 
regulate use of all marijuana under the commerce clause. Even so, as we have seen, 
by 2016, 26 states and the District of Columbia had legalized medical marijuana, 
and a few states have now gone further to legalize its recreational use. Although 
the federal government has not endorsed these laws, it has made prosecution of 
marijuana in these states a low priority. 
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In other policy areas, states and localities have forged their own policies 
because the federal government has not acted. One of the most controversial 
of these issues is immigration legislation. In the first half of 2013, for example, 
state legislatures enacted 377 laws and resolutions related to immigration.*! 
Many state and local laws that govern immigration are not controversial, but 
some raise critical questions about the federal government’s role as opposed 
to the responsibilities of state and local governments. In 2010, Arizona enacted 
an extremely controversial immigration measure requiring immigrants to 
carry identity documents and requiring police to ask about immigration status 
when they stop drivers they suspect of being illegal immigrants. The federal 
Department of Justice joined several other groups in challenging the law. In the 
words of then—attorney general Eric Holder, “It is clearly unconstitutional for a 
state to set its own immigration policy.”*? In 2012 the Supreme Court ruled 
that Arizona’s law did not preempt federal authority to make immigration 
law.*? The court’s decision in Arizona v. United States did overturn three of four 
provisions in Arizona’s law, but it ruled in favor of the most controversial pro- 
vision, which allows state police to check the immigration status of anyone 
stopped or arrested. 

Immigration policy once again became embroiled in federal-state conflict 
after 2014. Frustrated by congressional inaction on immigration, President Obama 
issued an executive order that would provide temporary legal status to those 
who had been brought to the United States as children and would extend legal 
status to the parents of U.S. citizens and legal residents. Approximately 5 million 
undocumented immigrants could receive work permits under the new program. 


The federal government brought Arizona to court over law SB1070, which imposed strict 
requirements on immigrants. The Supreme Court found that three provisions of the law were 
preempted by federal law, meaning Arizona did not have the authority to make the regula- 
tion. However, the controversial “show me your papers” provision of the law was upheld. 


However, led by Texas, 26 states challenged the executive order in court, charg- 
ing that it exceeded executive authority and would impose unreasonable costs on 
states. The program was never implemented because the Supreme Court, in the 
wake of the death of Justice Antonin Scalia, deadlocked in a 4—4 decision, leaving 
in place lower-court decisions that sided with the states. 

Obama also announced the termination of the controversial Secure Communi- 
ties program in 2014. Initially launched in 2008, Secure Communities required 
state and local authorities to check the fingerprints of people being booked into 
jail against a Homeland Security database. The policy led to a record number of 
deportations, leading several states and localities to pull out of the agreement with 
the federal government on the grounds that the law was detaining too many un- 
documented immigrants who had never committed a crime. The administration 
softened its deportation policy in 2011, but sustained opposition as well as fed- 
eral court decisions that challenged the constitutionality of elements of the policy 
ultimately led the government to end the program in late 2014. In its place, the 
Obama administration launched the Priority Enforcement Program in July 2015, 
which adopts a more limited deportation policy than the one formerly mandated 
by Secure Communities.*° 

In some ways, the Obama White House signaled that it would allow the 
states more leeway for action than they had under the Bush administration. This 
was particularly true in the domains of social policy and the environment when 
states sought to enact laws more stringent than those of the federal govern- 
ment. In the memo reversing the Bush policy of preemption, the White House 
noted, “Throughout our history, State and local governments have frequently 
protected health, safety, and the environment more aggressively than has the 
national Government.”*® 

The most significant Obama law to affect the states was the 2010 health care 
overhaul. One controversial part of that legislation required states to expand 
their Medicaid programs to cover more low-income residents and to offer them 
additional services. As we saw earlier, the Supreme Court’s 2012 ruling in National 
Federation of Independent Business v. Sebelius that the federal government could 
not impose all-or-nothing conditions on the states—implement the expansion or 
lose all Medicaid funding—represented a new limit on the national government's 
power. The ruling mostly upheld the law but also gave the states more leeway. 
The other controversial provision of the Affordable Care Act was the “individual 
mandate,” the requirement that individuals without health care insurance be 
required to purchase such insurance. The 26 states suing the federal government 
charged that Congress had no power to force individuals to purchase a product 
and that it had exceeded its power under the commerce clause. In defending the 
law, the federal government argued the opposite: that the complex interactions 
of the health care market made the individual mandate constitutional under the 
commerce clause.*” From the moment a person is born, he or she is part of the 
health care economy. Even if a person does not have health insurance, federal law 
requires that hospitals provide treatment in an emergency. Those costs are borne 
by all of the people who do pay for health insurance. 

Taking a more narrow view of the health care market, the Court rejected this 
argument on the grounds that the federal government cannot regulate economic 


NEW FEDERALISM MEANS MORE STATE CONTROL 87 


inactivity, that is, the failure to purchase health insurance. Instead, it found that 
the Affordable Care Act was constitutional based on Congress’s power to tax. 
The law requires individuals who do not receive insurance from their employers 
or their parents and are not eligible for Medicaid to purchase insurance or pay a 
penalty. The Court reasoned that the penalty could be considered a tax and, in 
that sense, passed constitutional muster. The Court placed limits on two of the 
key powers that have expanded the reach of the federal government since 
the New Deal—the power to regulate commerce and the power to spend for 
the general welfare. 

The Affordable Care Act survived another challenge in 2015 when the 
Supreme Court ruled that federal subsidies to help pay for insurance should be 
available to residents in states that offered insurance only through the federal 
exchange as well as in states that had formed their own state insurance market- 
places. The outcome of King v. Burwell ensured that subsidies would be available 
in all states.** 


Federalism 


and Your Future 


The connections between federalism and our fundamental national values have 
made federalism a focus of political contention throughout our nation’s history. 
In recent years, sharp differences in Americans’ views on many economic and 
social issues have been reflected in the federal system. More than half of the 
50 states have legalized medical marijuana, while eight have gone further and 
legalized recreational marijuana. Until 2015, when the Supreme Court ruled that 
state-level bans on same-sex marriage were unconstitutional, 37 states allowed 
same-sex marriage. Some states actively welcome immigrants and seek to opt out 
of restrictive federal laws; other states go beyond the federal government in enact- 
ing restrictive immigration laws. Yet, while states have the authority to devise their 
own laws on a variety of important issues, Americans’ participation in state and 
local politics remains low (see the “Who Participates?” feature on p. 89). 

For young people, differences across the states provoke important questions 
about the future. Is the federal government endangering people by allowing states 
to legalize marijuana? Is it fair that a transgender person in California can legally 
change the sex on her birth certificate but a transgender person in Tennessee would 
be denied the same? Each generation confronts a different set of questions about 
how much variation across the states is appropriate. Are some of the issues on 
which the states differ fundamental rights that should be uniform across the coun- 
try? As today’s youth help to answer these questions in the coming decades, they 
will be remaking American federalism. 
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@ 25-34% 


WI 57% 


@ 35-44% 

v1: 
@ 45-54% ers, 
© 55-64% 


Turnout in Most Recent Municipal Election 


Percentage of Voting-Age Population in Selected Cities* 


Washington, Chicago 
D.C. 


Denver San New York 
Antonio City 


* The voting-eligible population excludes noncitizens and people who 
are institutionalized or not allowed to vote in some states because they 
are ex-felons. The voting-age population includes everyone over 18. 
SOURCES: 2014 November General Election Turnout Rates, United 
States Election Project, www.electproject.org/2014¢ (accessed 


9/27/15); Voting Age Population by Citizenship and Race (CVAP), 
U.S. Census American Community Survey, www.census.gov/rdo/ 
data/voting_age_population_by_citizenship_and_race_cvap.html 


(accessed 9/27/15). 
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Get Involved in State and Local Politics 


Attend a board of supervisors, city council, planning commission, or other 
local government meeting. Agendas and minutes will usually be available 
on county and city websites. 


Visit the state capitol. If you make an appointment, you might be able to 
meet with your local representative. Committee meetings and hearings are 
generally open to the public, as are meetings of the legislature. 


Attend a session of your local or state judiciary. Cases on the docket are 
FeWWreli telel=melalilalsMurcksmrsl Kom MUI (otommce)araiuns)averolalersmr=lalem el-varo\ (elm ivalcvamun(-merelulae 
is in session. 
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5. Many states have amended their con- 
stitutions to guarantee that large cities 
will have the authority to manage local 
affairs without interference from state 
government. This power is called (p. 70) 
a) home rule. 

b) preemption. 

c) devolution. 

d) states’ rights. 
e) New Federalism. 


6. The relationship between the states 
and the national government from 
1789 to 1937 is known as (p. 71) 

a) dual federalism. 

b) regulated federalism. 
c) states’ rights. 

d) cooperative federalism. 
e) New Federalism. 


7. In which case did the Supreme Court 
create the potential for increased 
national power by ruling that Congress 
could use the necessary and proper 
clause to interpret its delegated 
powers broadly? (p. 73) 

a) United States v. Lopez 
b) Printz v. United States 
c) Loving v. Virginia 
d) McCulloch v. Maryland 
e) Gibbons v. Ogden 


8. Which of the following tools has the 
federal government used in the past to 
create similarities across the states? 
(p. 79) 

a) states’ rights 

b) general revenue sharing 
c) grants-in-aid 

d) eminent domain 

e) home rule 


9. The process of returning more of the 
responsibilities of governing from 
the national level to the state level is 
known as (p. 78) 
a) dual federalism. 
b) devolution. 


Key Terms 


block grants (p. 83) federal grants-in-aid 
that allow states considerable discretion in 
how the funds are spent 


categorical grants (p. 76) congressional 
grants given to states and localities on the 


c) preemption. 
d) home rule. 
e) incorporation. 


10. The principle that allows the federal 
government to take over areas of 
regulation formerly overseen by states 
or local governments is called (p. 80) 
a) categorical grants. 

b) devolution. 

c) formula grants. 
d) preemption. 

e) project grants. 


11. When state and local governments 
must conform to costly regulations or 
conditions in order to receive grants 
but do not receive reimbursements 
for their expenditures from the federal 
government it is called (p. 80) 

a) areciprocal grant. 

b) an unfunded mandate. 

c) general revenue sharing. 
d) acounterfunded mandate. 
e) aconcurrent grant. 


12. To what does the term New Federalism 

refer? (pp. 83-84) 

a) the era of federalism initiated by 
President Roosevelt during the late 
1930s 

b) the national government’s 
regulation of state action through 
grants-in-aid 

c) the type of federalism that uses 
categorical grants to influence state 
action 

d) efforts to return more policy-making 
discretion to the states through the 
use of block grants 

e) the recent emergence of local 
governments as important political 
actors 


condition that expenditures be limited to a 
problem or group specified by law 


commerce clause (p. 73) Article |, Section 8, 
of the Constitution, which delegates to 
Congress the power “to regulate Commerce 
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with foreign Nations, and among the several 
States and with the Indian Tribes”; this 
clause was interpreted by the Supreme Court 
in favor of national power over the economy 


concurrent powers (p. 68) authority 
possessed by both state and national 
governments, such as the power to 
levy taxes 


cooperative federalism (p. 78) a type 

of federalism existing since the New Deal 
era in which grants-in-aid have been used 
strategically to encourage states and 
localities (without commanding them) to 
pursue nationally defined goals; also known 
as “intergovernmental cooperation” 


devolution (p. 78) a policy to remove a 
program from one level of government by 
delegating it or passing it down to a lower 
level of government, such as from the 
national government to the state and local 
governments 


dual federalism (p. 71) the system of 
government that prevailed in the United 
States from 1789 to 1937 in which most 
fundamental governmental powers were 
shared between the federal and state 
governments 


expressed powers (p. 67) specific powers 
granted by the Constitution to Congress 
(Article 1, Section 8) and to the president 
(Article II) 


federal system (p. 67) a system of government 
in which the national government shares 
power with lower levels of government such 
as states 


federalism (p. 67) a system of government 
in which power is divided, by a constitution, 
between the central (national) government 
and regional (state) governments 


full faith and credit clause (p. 69) 
provision from Article IV, Section 1, of 

the Constitution requiring that the states 
normally honor the public acts and judicial 
decisions that take place in another state 


general revenue sharing (p. 83) the 
process by which one unit of government 


yields a portion of its tax income to 
another unit of government, according to 
an established formula; revenue sharing 
typically involves the national government 
providing money to state governments 


grants-in-aid (p. 76) programs through which 
Congress provides money to state and local 
governments on the condition that the funds 
be employed for purposes defined by the 
federal government 


home rule (p. 70) power delegated by 
the state to a local unit of government to 
manage its own affairs 


implied powers (p. 67) powers derived from 
the necessary and proper clause of Article |, 
Section 8, of the Constitution; such powers 
are not specifically expressed but are implied 
through the expansive interpretation of 
delegated powers 


necessary and proper clause (p. 67) 

provision from Article |, Section 8, of the 
Constitution providing Congress with the 
authority to make all laws necessary and 
proper to carry out its expressed powers 


New Federalism (p. 83) attempts by 
presidents Nixon and Reagan to return power 
to the states through block grants 


police power (p. 68) power reserved to the 
state government to regulate the health, 
safety, and morals of its citizens 


preemption (p. 80) the principle that allows 
the national government to override state 

or local actions in certain policy areas; in 
foreign policy, the willingness to strike first in 
order to prevent an enemy attack 


privileges and immunities clause (p. 70) 
provision, from Article IV, Section 2, of the 
Constitution, that a state cannot discriminate 
against someone from another state or give 
its own residents special privileges 


reserved powers (p. 68) powers, 
derived from the Tenth Amendment to 
the Constitution, that are not specifically 
delegated to the national government or 
denied to the states 
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states’ rights (p. 75) the principle that costs on state and local governments for 


the states should oppose the increasing which they are not reimbursed by the federal 

authority of the national government; this government 

principle was most popular in the period 

before the Civil War unitary system (p. 67) a centralized 
government system in which lower levels of 

unfunded mandates (p. 80) regulations or government have little power independent of 

conditions for receiving grants that impose the national government 
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aM akolursd aimdato we) t-lol qxeinvdl marcdaes) 
movement of the 1960s addressed 
civil and political rights, many people 
worry that African Americans still 
face structural racism in the United 
States. The Black Lives Matter 
movement gained momentum in 
Ix=¥s} ole) aisi-mcomr- Mu al¥lan) els) are) lalev(el=ya1es) 
of excessive police force against 

Nia lerelawavaaisia ers] alse 


Civil Liberties 
and Civil Rights 


WHAT GOVERNMENT DOES AND WHY IT MATTERS Today in the United 
States, we often take for granted the liberties contained in the first 10 amend- 
ments to the Constitution, known as the Bill of Rights. In fact, few people in 
recorded history, including American citizens before the 1960s, have enjoyed 
such protections. And as we shall see in this chapter, guaranteeing the liber- 
ties articulated in the Bill of Rights to all Americans required a long struggle. 
As recently as the early 1960s, many of the freedoms we have today were not 
guaranteed. At that time, criminal suspects in state cases did not have to be 
informed of their rights, some states required daily Bible readings and prayers 
in their public schools, and some communities regularly censored material they 
deemed to be obscene. 

Since the early 1960s the Supreme Court has expanded considerably the 
scope of civil liberties, defined as individual rights and personal freedoms with 
which governments may not interfere; that is, they are protections for Ameri- 
cans from the government. These liberties are constantly subject to judicial 
interpretation, and their provisions need to be safeguarded vigilantly, especially 
during times of war or a threat to national security, such as in the aftermath of 
the terrorist attacks of September 11, 2001. 


A> 
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Civil rights—protections of citizen equality provided by the government—have 
also expanded dramatically since the middle of the twentieth century, when the 
African American struggle for equal rights took center stage. Many goals of the 
civil rights movement that once aroused bitter controversy are now widely ac- 
cepted as part of the American commitment to equal rights. But even today the 
question of what is meant by “equal rights” is hardly settled. To what extent can 
states mandate racial preferences in college admissions? Do transgender 
individuals have the right to use a public restroom based on their gender identi- 
fication rather than their physical characteristics? What rights do undocumented 
immigrants possess? Although the United States was founded on the ideals of 
liberty, equality, and democracy, its history of civil rights reveals a gap between 
these principles and actual practice. This history also demonstrates how the 
struggle to attain those ideals has helped narrow this gap. The election of Barack 
Obama as the nation’s first black president was a testament to the successes 
of those struggles but did not alter persistent social and economic differences 
across racial lines. 


Explain the origins and evolution of the civil liberties in the Bill 
of Rights as they apply to the federal government and the states 
(pp. 97-100) 


Describe how the First Amendment protects freedom of religion 
(pp. 101-3) 


Describe how the First Amendment protects free speech and 
freedom of the press (pp. 103-9) 


Explore whether the Second Amendment means people have a 
right to own guns (pp. 109-11) 


Explain the major rights that people have if they are accused of a 
crime (pp. 111-15) 


Assess whether people have a right to privacy under the 
Constitution (pp. 116-18) 


Trace the legal developments and social movements that expanded 
civil rights (pp. 118-26) 


Describe how different groups have fought for and won protection 
of their civil rights (pp. 126-34) 


Contrast arguments for and against affirmative action (pp. 134-35) 
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@ The Origin of the Bill of Rights Lies in 
Those Who Opposed the Constitution 


When the first Congress under the newly 
ratified Constitution met in April 1789, the 
most important item of business was the 
proposal to add a bill of rights to the Consti- 
tution. Such a proposal had been turned 
down with little debate in the waning days 
of the Philadelphia Constitutional Conven- 
tion in 1787, not because the delegates were 
against rights but because—as the Federalists, led by Alexander Hamilton, later 
argued—such a bill was “not only unnecessary in the proposed Constitution but 
would even be dangerous.”! First, according to Hamilton, a bill of rights would be 
irrelevant to a national government that was given only delegated powers in the 
first place. To put restraints on “powers which are not granted” could provide a 
pretext for governments to claim more powers than were in fact granted: “For why 
declare that things shall not be done which there is no power to do?”* Second, the 
Constitution was to Hamilton and the Federalists a bill of rights in itself, containing 
provisions that amounted to a bill of rights without requiring additional amend- 
ments (see Table 4.1). For example, Article I, Section 9, included the right of 
habeas corpus, a court order demanding that an individual in custody be brought 
into court and shown the reason for detention. This prohibits the government from 
depriving a person of liberty without explaining the reason before a judge. 
Despite the power of Hamilton’s arguments, when the Constitution was 
submitted to the states for ratification, Antifederalists, most of whom had not 
been delegates in Philadelphia, picked up on the argument of Thomas Jefferson 


Rights in the Original Constitution 
(Not in the Bill of Rights) 


CLAUSE RIGHT ESTABLISHED 

Article |, Section 9 Guarantee of habeas corpus 

Article |, Section 9 Prohibition of bills of attainder 

Article |, Section 9 Prohibition of ex post facto laws 

Article |, Section 9 Prohibition against acceptance of titles of nobility, etc., from 


any foreign state 


Article Ill Guarantee of trial by jury in state where crime was committed 


Article Ill Treason defined and limited to the life of the person convicted, 
not to the person's heirs 


ORIGIN OF BILL OF RIGHTS LIES IN OPPOSITION TO CONSTITUTION 97 


(who also had not been a delegate) that the omission of a bill of rights was a major 
imperfection of the new Constitution. The Federalists conceded that for the docu- 
ment to gain ratification they would have to make an “unwritten but unequivocal 
pledge” to add a bill of rights. 

The Bill of Rights might well have been titled the “Bill of Liberties” because 
the provisions that were incorporated in it were seen as defining a private sphere 
of personal liberty, free from governmental restrictions.* As Jefferson put it, a 
bill of rights “is what people are entitled to against every government on earth.” 
Note the wording: against government. Civil liberties are protections of citizens 
from improper government action. Some of these restraints are substantive liber- 
ties, which put limits on what the government shall and shall not have power to 
do—such as establishing a religion, quartering troops in private homes without 
consent, or seizing private property without just compensation. Other restraints 
are procedural liberties, which are restraints on how the government is supposed 
to act. These procedural liberties are usually grouped under the general category 
of due process of law, which is the right of every citizen to be protected against 
arbitrary action by national or state governments. It first appears in the Fifth 
Amendment provision that “no person shall be . . . deprived of life, liberty, or 
property, without due process of law.” For example, even though the govern- 
ment has the substantive power to declare certain acts to be crimes and to 
arrest and imprison persons who violate criminal laws, it may not do so with- 
out meticulously observing procedures designed to protect the accused person. 
The best-known procedural rule is that an accused person is presumed innocent 
until proven guilty. This rule does not question the government’s power to 
punish someone for committing a crime; it questions only the way the 
government determines who committed the crime. Substantive and procedural 
restraints together identify the realm of civil liberties. 

In contrast, civil rights are the obligations imposed on government to take posi- 
tive action to protect citizens from any illegal actions by government agencies and 
by other private citizens. Civil rights did not become part of the Constitution until 
1868, with the adoption of the Fourteenth Amendment, which sought to provide 
for each citizen “the equal protection of the laws.” 


The Fourteenth Amendment Nationalized 
the Bill of Rights through Incorporation 


In the first 70 years of the country’s history, the Bill of Rights was understood to 
apply only to the national government and not to the states. In fact, the Supreme 
Court said this in a decision in 1833, Barron v. Baltimore.* But the Civil War cast 
new light on the large question of state versus national governmental power. After 
the war, the Fourteenth Amendment was added to the Constitution. Part of the 
amendment reads as though it were meant to tell the states that they must now 
adhere to the Bill of Rights: 


No State shall make or enforce any law which shall abridge the privileges or immu- 
nities of citizens of the United States; nor shall any State deprive any person of life, 
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liberty, or property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 


This language sounds like an effort to extend the Bill of Rights to all citizens, wher- 
ever they might reside.> Yet this was not the Supreme Court’s interpretation of the 
amendment for nearly 100 years. Within five years of ratification of the Fourteenth 
Amendment, the Court was making decisions as though the amendment had never 
been adopted.® 

The first change in civil liberties following the adoption of the Fourteenth 
Amendment came in 1897, when the Supreme Court held that the due process 
clause of the Fourteenth Amendment did in fact prohibit states from taking prop- 
erty for a public use without just compensation (a protection found in the Fifth 
Amendment), overruling the Barron case.’ However, the Supreme Court had se- 
lectively “incorporated” under the Fourteenth Amendment only the property pro- 
tection provision of the Fifth Amendment and no other clause of the Fifth or any 
other amendment of the Bill of Rights. In other words, although according to the 
Fifth Amendment “due process” applied to the taking of life and liberty as well as 
property, only property was incorporated into the Fourteenth Amendment as a 
limitation on state power. 

No further expansion of civil liberties via the Fourteenth Amendment occurred 
until 1925, when the Supreme Court held that freedom of speech is “among the 
fundamental personal rights and ‘liberties’ protected by the due process clause 
of the Fourteenth Amendment from impairment by the states.”* In 1931 the 
Court added freedom of the press to that short list protected by the Bill of Rights 
from state action; by 1939 it had added freedom of assembly and petitioning the 
government for redress of grievances.° But that was as far as the Court was then 
willing to go. 

As Table 4.2 shows, selective incorporation—the process by which different 
protections in the Bill of Rights were incorporated or applied to the states, part 
by part, using the Fourteenth Amendment, thus guaranteeing citizens’ protec- 
tion from state as well as national government—continued to occur gradually, up 
until 2010. The final provision of the Bill of Rights to be incorporated by the 
Supreme Court was the Second Amendment, which protects the right to 
bear arms.!° (Incorporation is also sometimes referred to as the “absorption” or the 
“nationalizing” of the Bill of Rights.) 

To make clear that “selective incorporation” should be narrowly interpreted, 
Justice Benjamin Cardozo, writing for an 8-1 majority in 1937, asserted that 
although many rights have value and importance, some rights do not repre- 
sent a “principle of justice so rooted in the traditions and conscience of our 
people as to be ranked as fundamental.” So, until 1961, only the First Amend- 
ment and one clause of the Fifth Amendment had been clearly incorporated into 
the Fourteenth Amendment as binding on the states as well as on the national 
government.!! 

The best way to examine the Bill of Rights today is the simplest way: to take 
each of the major provisions one at a time. Some of these provisions are settled 
areas of law; others are not. 
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JhaXexe)qeleyecinloyeme)mAalcMsjllMeym@ dle jain) 
into the Fourteenth Amendment 


SELECTED PROVISIONS 
AND AMENDMENTS 


Eminent domain (V) 


Freedom of speech (I) 
Freedom of press (I) 


Free exercise of religion (I) 


Freedom of assembly (I) 
and freedom to petition the 
government for redress of 
grievances (I) 


Freedom of assembly (I) 


Nonestablishment of state 
religion (I) 


Freedom from unnecessary 
search and seizure (IV) 


Freedom from warrantless 
search and seizure 
(IV; “exclusionary rule”) 


Freedom from cruel and 
unusual punishment (VIII) 


Right to counsel in any 
criminal trial (VI) 


Right against self- 
incrimination and forced 
confessions (V) 


Right to counsel and remain 
silent (V) 


Right against double 
jeopardy (V) 


Right to bear arms (Il) 


INCORPORATED 


OSG 


nIGS9 
1947 


1949 


Ale\eyil 


1962 


1963 


1964 


1966 


969) 


2010 


KEY CASE 


Chicago, Burlington, and 
Quincy R.R. v. Chicago 


Gitlow v. New York 
Near v. Minnesota 


Hamilton v. Regents 
of the University of 
California 


DeJonge v. Oregon 


Hague v. ClO 


Everson v. Board of 
Education 
Wolf v. Colorado 


Mapp v. Ohio 


Robinson v. California 


Gideon v. Wainwright 


Malloy v. Hogan; 
Escobedo v. Illinois 


Miranda v. Arizona 


Benton v. Maryland 


McDonald v. Chicago 
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© The First Amendment Guarantees 
Freedom of Religion 


Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom 


of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition 
the Government for a redress of grievances. 


The Bill of Rights begins by guaranteeing freedom of religion, and the First 
Amendment provides for that freedom in two distinct clauses: “Congress shall 
make no law (1) respecting an establishment of religion, or (2) prohibiting the 
free exercise thereof.” The first clause is called the “establishment clause,” and the 
second is called the “free exercise clause.” 


Separation between Church and State 
Comes from the First Amendment 


The establishment clause and the idea of “no law” regarding the establishment of 
religion can be interpreted in several ways. One interpretation, which probably re- 
flects the views of many of the First Amendment’s authors, is that the government 
is prohibited from establishing an official church. Official state churches, such as 
the Church of England, were common in the eighteenth century and were viewed 
by many Americans as inconsistent with a republican form of government. Indeed, 
many American colonists had fled Europe to escape persecution for having rejected 
state-sponsored churches. A second interpretation is the view that the government 
may not take sides among competing religions but may provide assistance to re- 
ligious institutions or ideas as long as it shows no favoritism. The United States 
accommodates religious beliefs in a variety of ways, from the reference to God on 
U.S. currency to the prayer that begins every session of Congress. These forms of 
establishment have never been struck down by the courts. 

The third view regarding religious establishment, the most commonly held 
today, is the idea of a “wall of separation” between church and state—Jefferson’s 
formulation—that cannot be breached by the government. For two centuries, 
Jefferson’s words have had a powerful impact on our understanding of the proper 
relationship between church and state in America. 

Despite the seeming absoluteness of the phrase “wall of separation,” there is 
ample room to disagree on how high or strong this wall is. For example, the Court 
has been consistently strict in the area of public education in cases of school prayer, 
striking down such practices as Bible reading,'* nondenominational prayer,!* reading 
prayers over a public address system during a football game,'* and even a moment 
of silence for meditation.!> In each of these cases, the Court reasoned that school- 
sponsored religious observations, even if nondenominational, are highly suggestive 
of school sponsorship and therefore violate the prohibition against establishment of 
religion. On the other hand, the Court has been quite permissive (and some would 
say inconsistent) about the public display of religious symbols, such as city-sponsored 
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Nativity scenes in commercial or municipal areas.!° And although the Court has 
consistently disapproved of government financial support for religious schools, even 
when the purpose has been purely educational and secular, it has permitted certain 
direct aid to students of such schools in the form of busing, for example. 

The difficulty in defining what religious establishment means is evident from 
two cases in 2005 involving government-sponsored displays of religious symbols. 
In Van Orden v. Perry, the Court decided by a 5-4 margin that a display of the 
Ten Commandments at the Texas State Capitol did not violate the Constitution.” 
However, in McCreary v. ACLU of Kentucky, decided at the same time and also 
by a 5-4 margin, the Court determined that a display of the Ten Commandments 
inside two Kentucky courthouses was unconstitutional.'® Justice Stephen Breyer, 
the swing vote in the two cases, said that the displays in Van Orden had a secular 
purpose, whereas the displays in McCreary had a purely religious purpose. The 
key difference between the two cases is that the Texas display had been exhibited 
in a large park for 40 years with other monuments related to the development of 
American law without any objections raised until this case, whereas the Kentucky 
display was erected much more recently and initially by itself, suggesting to some 
justices that its posting had a religious purpose. But most observers saw little dif- 
ference between the two cases. Clearly, the issue of government-sponsored displays 
of religious symbols has not been settled. 


Free Exercise of Religion Means 
You Have a Right to Your Beliefs 


The free exercise clause protects the citizen’s right 
to believe and to practice any religion; it also pro- 
tects the right to choose not to practice a religion. 
The precedent-setting case involving free exercise 
is West Virginia State Board of Education v. Barnette 
(1943), which involved the children of a fam- 
ily of Jehovah’s Witnesses who refused to salute 
and pledge allegiance to the American flag on the 
grounds that their religious faith did not permit it. 
Three years earlier, the Court had upheld such a 
requirement and had permitted schools to expel 
students for refusing to salute the flag. But the entry 
of the United States into a war to defend democ- 
racy, coupled with the ugly treatment to which the 


Does it violate the free exercise Jehovah's Witnesses children had been subjected, 
clause if a private business does induced the Court to reverse itself and to endorse 
not allow its employees to wear the free exercise of religion even when it may be 


religious headscarves to work? In offensive to the beliefs of the majority.!° 

2015, the Supreme Court ruled in In recent years, the principle of free exercise 
favor of Samantha Elauf, declar- uss : 
A has been bolstered by statutes prohibiting reli- 
ing that Abercrombie and Fitch ; eg ee ; : i 
vould wot make an aplcants gious discrimination by public and private entities 
religious practice a factor in in a variety of realms including hiring, land use, 


employment decisions. and the treatment of prison inmates. Two recent 
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cases illustrating this point are Holt v. Hobbs and Equal Employment Opportunity 
Commission v. Abercrombie and Fitch Stores, Inc.2° The Holt case involved a Muslim 
prisoner in an Arkansas jail. The prisoner, Gregory Holt, asserted that his religious 
beliefs required him to grow a beard. Thus, according to Holt, an Arkansas prison 
policy prohibiting beards was a violation of his ability to exercise his religion. The 
Court held that the prison policy was a violation of the free exercise clause and 
violated a federal statute designed to protect the ability of prisoners to worship as 
they pleased. In the second case, the Equal Employment Opportunity Commission 
(EEOC) brought suit against Abercrombie for refusing to hire a Muslim woman 
who wore a head scarf in violation of the company’s dress code. The Court held 
that the store’s actions amounted to religious discrimination in hiring—a violation 


of Title VII of the U.S. Code. 


@ The First Amendment and Freedom of Speech 
and of the Press Ensure the Free Exchange of Ideas 


Congress shall make no law . . . abridging the 
freedom of speech, or of the press. 


Freedom of speech and of the press have a 
special place in American political thought. 
To begin with, democracy depends upon the 
ability of individuals to talk to one another 
and to disseminate information. A democratic nation could not function without 


free and open debate. Such debate, moreover, is seen as an essential mechanism for 
determining the quality or validity of competing ideas. As Justice Oliver Wendell 
Holmes said, “The best test of truth is the power of the thought to get itself ac- 
cepted in the competition of the market ... that at any rate is the theory of our 
Constitution.”?! What is sometimes called the “marketplace of ideas” receives a 
good deal of protection from the courts. In 1938 the Supreme Court held that any 
legislation that attempts to restrict these fundamental freedoms “is to be subjected 
to a more exacting judicial scrutiny .. . than are most other types of legislation.””* 
This higher standard of judicial review came to be called strict scrutiny. 

The doctrine of strict scrutiny places a heavy burden of proof on the government 
if it seeks to regulate or restrict speech. Americans are assumed to have the right to 
speak and to broadcast their ideas unless some compelling reason can be identified 
to stop them. But strict scrutiny does not mean that speech can never be regulated. 
According to the courts, although virtually all speech is protected by the Constitu- 
tion, some forms of speech are entitled to a greater degree of protection than others. 


Political Speech Is Consistently Protected 


Over the past 200 years, the courts have scrutinized many different forms of speech 
and constructed different principles and guidelines for each. And of all forms of 
speech, political speech is the most consistently protected. 

Political speech was the activity of greatest concern to the framers of the 
Constitution, even though some found it the most difficult provision to tolerate. 
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Within seven years of the ratification of the Bill of Rights in 1791, Congress 
adopted the infamous Alien and Sedition Acts (long since repealed), which, among 
other things, made it a crime to say or publish anything that might tend to defame 
or bring into disrepute the government of the United States. Quite clearly, the 
acts’ intentions were to criminalize the very conduct given absolute protection by 
the First Amendment. Fifteen violators, including several newspaper editors, were 
indicted; and a few were actually convicted before the relevant portions of the acts 
were allowed to expire. 

The first modern free speech case arose immediately after World War I. It 
involved persons who had been convicted under the federal Espionage Act of 
1917 for opposing U.S. involvement in the war. The Supreme Court upheld the 
Espionage Act and refused to protect the speech rights of the defendants on the 
grounds that their activities—appeals to draftees to resist the draft—constituted a 
“clear and present danger” to national security.” This is the first and most famous, 
though since discarded, “test” for when government intervention or censorship can 
be permitted. 

It was only after the 1920s that real progress toward a genuinely effective First 
Amendment was made. Since then, the courts have consistently protected political 
speech even when it has been deemed “insulting” or “outrageous.” 


Symbolic Speech, Speech Plus, Assembly, 
and Petition Are Highly Protected 


The First Amendment treats the freedoms of religion and political speech as equal 
to the freedoms of assembly and petition—speech associated with action. Freedom 
of speech and freedom of assembly are closely related by the “public forum doc- 
trine.” In the 1939 case of Hague v. Committee for Industrial Organization, the Court 
declared that the government may not prohibit speech-related activities such as 
demonstrations or leafleting in public areas traditionally used for that purpose, 
though, of course, the government may impose rules designed to protect the public 
safety so long as these rules do not discriminate against particular viewpoints.” 

Generally, the Supreme Court has protected actions that are designed to send a 
political message. Thus, the Court held unconstitutional a California statute mak- 
ing it a felony to display a red Communist flag “as a sign, symbol or emblem of 
opposition to organized government.” 

Another example is the burning of the American flag as a symbol of protest. In 
1984, at a political rally held during the Republican National Convention in Dallas, 
Texas, a political protester burned an American flag, thereby violating a Texas law 
that prohibited desecration of a venerated object. The Supreme Court declared 
the Texas law unconstitutional on the grounds that flag burning was expressive 
conduct protected by the First Amendment.”6 

In the 2011 case of Snyder v. Phelps, the Court continued to protect symbolic 
speech. Members of the Westboro Baptist Church had frequently demonstrated 
at military funerals, claiming that the deaths of soldiers were a sign that God dis- 
approved of acceptance of homosexuality in the United States. They carried signs 


that included slogans like “Thank God for dead soldiers.” The father of a soldier 
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Should the First Amendment's protection of free speech apply even when that speech is seen as 
offensive? The Supreme Court ruled that members of the Westboro Baptist Church had a right 
to picket soldiers’ funerals to demonstrate what they take as a sign of God’s disapproval of 
homosexuality. 


killed in Iraq brought suit against the church and its pastor claiming that the dem- 
onstrators had caused him and his family severe emotional distress. The Supreme 
Court ruled, however, that the First Amendment protected this form of speech in 
a public place against such suits.”’ 

Closer to the original intent of the assembly and petition clause is the category 
of “speech plus”—speech accompanied by conduct or physical activity such as sit- 
ins, picketing, and demonstrating; protection of this form of speech under the First 
Amendment is conditional, and restrictions imposed by state or local authorities 
are acceptable if properly balanced by considerations of public order. Courts con- 
sistently protect such assemblies under the First Amendment; state and local laws 
regulating such activities are closely scrutinized and frequently overturned. But 
the same assembly on private property is quite another matter and can in many 
circumstances be regulated. For example, the directors of a shopping center can 
lawfully prohibit an assembly protesting a war or supporting a ban on abortion. 
Assemblies in public areas can also be restricted in some circumstances, especially 
when the assembly or demonstration jeopardizes the health, safety, or rights of 
others. This condition was the basis of the Supreme Court’s decision to uphold 
a lower-court order that restricted the access abortion protesters had to the en- 
trances of abortion clinics.?8 


FREEDOM OF SPEECH AND OF THE PRESS 105 


Speech by Public School Students One group that seems to enjoy only a lim- 
ited right of free speech is public school students. In 1986 the Supreme Court 
upheld the punishment of a high school student for making sexually suggestive 
speech. The Court opinion held that such speech interfered with the school’s goal 
of teaching students the limits of socially acceptable behavior.”? Two years later, the 
Supreme Court restricted student speech and press rights even further by defining 
them as part of the educational process, not to be treated with the same standard 
as adult speech in a regular public forum.*° In the 2007 case of Morse v. Frederick, 
the Court held that a principal did not violate a student’s free speech rights by 
suspending him for displaying a banner proclaiming, “BONG HiTS 4 JESUS.”?! 
The decision affirmed that school officials can censor student speech that advo- 
cates or celebrates the use of illegal drugs. 


Freedom of the Press Is Broad 


For all practical purposes, freedom of speech implies and includes freedom of the 
press. With the exception of the broadcast media, which are subject to federal 
regulation, the press is protected under the doctrine against prior restraint (efforts 
by a governmental agency to block the publication of material it deems libelous 
or harmful in some other way; otherwise known as “censorship”). Beginning with 
the landmark 1931 case of Near v. Minnesota, the U.S. Supreme Court has held 
that, except under the most extraordinary circumstances, the First Amendment 
of the Constitution prohibits government agencies from seeking to prevent news- 
papers or magazines from publishing whatever they wish.** In the case of New 
York Times v. United States (1971), the so-called Pentagon Papers case, the Supreme 
Court ruled that the government could not block publication of secret Defense 
Department documents given to the New York Times by an opponent of the 
Vietnam War who had obtained the documents illegally.*° 

Another press freedom issue is the question of whether journalists can be com- 
pelled to reveal their sources of information. Journalists assert that if they cannot 
promise to keep the confidentiality of their sources, the flow of information will 
be reduced and press freedom effectively curtailed. Government agencies, how- 
ever, assert that the names of news sources may be relevant to criminal or even 
national security investigations. Nearly all states have “shield laws” that to varying 
degrees protect journalistic sources. There is, however, no federal shield law, and 
the Supreme Court has held that the press has no constitutional right to withhold 
information in court.*4 In 2005, Judith Miller, a New York Times reporter, was jailed 
for contempt of court for refusing to tell a federal grand jury the name of a con- 
fidential source in a case involving the leaked identity of the CIA analyst Valerie 
Plame. Plame’s husband, Joseph Wilson, had been critical of the Bush administra- 
tion’s Iraq policies. 


Some Speech Has Only Limited Protection 


At least four categories of speech fall outside the guarantees of the First Amend- 
ment and therefore outside the realm of absolute protection: (1) libel and slander, 
(2) obscenity and pornography, (3) fighting words, and (4) commercial speech. It 
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should be emphasized once again that these types of speech still enjoy considerable 
protection by the courts. 


Libel and Slander If a written statement is made in “reckless disregard of the 
truth” and is considered damaging to the victim because it is “malicious, scandalous, 
and defamatory,” it can be punished as libel. If an oral statement of such a nature is 
made, it can be punished as slander. 

Today, most libel suits involve freedom of the press, and the realm of free press 
is enormous. Historically, newspapers were subject to the law of libel, which pro- 
vided that newspapers that printed false and malicious stories could be compelled 
to pay damages to those they defamed. In recent years, however, American courts 
have greatly narrowed the meaning of libel and made it extremely difficult, par- 
ticularly for politicians or other public figures, to win a libel case against a news- 
paper. In the important 1964 case of New York Times v. Sullivan, the Court held 
that to be deemed libelous, a story about a public official not only had to be untrue 
but also had to result from “actual malice” or “reckless disregard” for the truth.*> In 
other words, the newspaper had to print false and malicious material deliberately. 
In practice, this is a very difficult legal standard to meet. 

With the emergence of the Internet as an important communications medium, 
the courts have had to decide how traditional libel law applies to Internet content. 
In 1995 the New York courts held that an online bulletin board could be held re- 
sponsible for the libelous content of material posted by a third party. To protect In- 
ternet service providers, Congress subsequently enacted legislation absolving them 
of responsibility for third-party posts. The federal courts have generally upheld 
this law and declared that service providers are immune from suits regarding the 
content of material posted by others.*° 


Obscenity and Pornography If libel and slander cases can be difficult because 
of the problem of determining the truth of statements and whether those state- 
ments are malicious and damaging, cases involving pornography and obscenity can 
be even trickier. Not until 1957 did the Supreme Court confront these issues, 
and it did so with a definition of obscenity that may have caused more confusion 
than it cleared up. Justice William Brennan, in writing the Court’s opinion, defined 
obscenity as speech or writing that appeals to the “prurient interest’—that is, whose 
purpose is to excite lust as this appears “to the average person, applying contem- 
porary community standards.” Even so, Brennan added, the work should be judged 
obscene only when it is “utterly without redeeming social importance.’ In 1964, 
Justice Potter Stewart confessed that, although he found pornography impossible to 
define, “I know it when I see it.”38 

An effort was made to strengthen the restrictions in 1973, when the Supreme 
Court expressed its willingness to define pornography as a work that (1) as a whole, 
is deemed prurient by the “average person” according to “community standards”; 
(2) depicts sexual conduct “in a patently offensive way”; and (3) lacks “serious lit- 
erary, artistic, political, or scientific value.” This definition meant that pornography 
would be determined by local rather than national standards. Thus, a local book- 
seller might be prosecuted for selling a volume that was a best-seller nationally but 
that was deemed pornographic locally.*° This new definition of standards did not 
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help much either, and not long after 1973 the Court began again to review all such 
community antipornography laws, reversing most of them. 

In recent years, the battle against obscene speech has targeted “cyberporn,” 
pornography on the Internet. Opponents of this form of expression argue that it 
should be banned because of the easy access children have to the Internet. The 
first major effort to regulate the content of the Internet occurred in 1996, when 
Congress passed the Communications Decency Act (CDA), designed to regulate 
the online transmission of obscene material. The constitutionality of the CDA was 
immediately challenged in court by a coalition of interests led by the American 
Civil Liberties Union (ACLU). In the 1997 Supreme Court case of Reno v. ACLU, 
the Court struck down the CDA, ruling that it suppressed speech that “adults have 
a constitutional right to receive,” saying that “the level of discourse reaching the 
mailbox simply cannot be limited to that which would be suitable for a sandbox.” 
Supreme Court justice John Paul Stevens described the Internet as the “town crier” 
of the modern age and said that the Internet was entitled to the greatest degree of 
First Amendment protection possible.” By contrast, radio and television are sub- 
ject to more control than the Internet. In 2008, the Supreme Court upheld a law 
that made it a crime to sell child pornography on the Internet.*! 

In 2000, the Supreme Court extended the highest degree of First Amendment 
protection to cable (not broadcast) television. In United States v. Playboy Entertain- 
ment Group, the Court struck down a portion of the 1996 Telecommunications 
Act that required cable TV companies to limit the broadcast of sexually explicit 
programming to late-night hours. In its decision, the Court noted that the law 
already provided parents with the means to restrict access to sexually explicit 
cable channels through various blocking devices. Moreover, such programming 
could come into the home only if parents decided to purchase such channels in 
the first place.*# 

Closely related to the issue of obscenity is the matter of violent broadcast con- 
tent. Here, too, the Court has generally upheld freedom of speech. For example, 
in the 2011 case of Brown v. Entertainment Merchants Association the Court struck 
down a California law banning the sale of violent video games to children, saying 
that the law violated the First Amendment.* 


Fighting Words Specch can also lose its protected position when it moves toward 
the sphere of action. “Expressive speech,” for example, is protected until it moves 
from the symbolic realm to the realm of actual conduct—to direct incitement of 
damaging conduct with the use of so-called fighting words. In 1942 a man called a 
police officer a “goddamned racketeer” and “a damn Fascist” and was arrested and 
convicted of violating a state law forbidding the use of offensive language in public. 
When his case reached the Supreme Court, the arrest was upheld on the grounds 
that the First Amendment provides no protection for such offensive language be- 
cause such words “are no essential part of any exposition of ideas.’** This decision 
was reaffirmed in the important 1951 case of Dennis v. United States, in which the 
Supreme Court held that there is no substantial public interest in permitting cer- 
tain kinds of utterances: the lewd and obscene, the profane, the libelous, and the 
insulting or “fighting” words—those which by their very utterance inflict injury or 
tend to incite an immediate breach of the peace.*5 Since that time, however, the 
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Supreme Court has reversed almost every conviction based on arguments that the 
speaker had used “fighting words.” 


Commercial Speech Commercial speech, such as newspaper or television adver- 
tisements, has only partial First Amendment protection because it cannot be con- 
sidered political speech. Initially considered to be entirely outside the protection 
of the First Amendment, commercial speech is subject to regulation, although it 
is also recognized and protected for the part it plays in the free flow of informa- 
tion. For example, prohibition of false and misleading advertising by the Federal 
Trade Commission is an old and well-established power of the federal government. 
The Supreme Court long ago approved the constitutionality of laws prohibiting 
electronic media from carrying cigarette advertising.*° It has also upheld city ordi- 
nances prohibiting the posting of all signs on public property (as long as the ban is 
total so that there is no hint of censorship).*” 

However, the gains outweigh the losses in the effort to expand the protec- 
tion of commercial speech under the First Amendment. For example, in 1996 the 
Court struck down Rhode Island laws and regulations banning the advertisement 
of liquor prices,** and in 2001 the Court overturned a Massachusetts ban on all 
cigarette advertising as violations of the First Amendment.* These instances of 
commercial speech indicate the breadth and depth of the freedom today to direct 
appeals to a large public, to sell goods and services, and to mobilize people for 
political purposes. 


@ The Second Amendment Now Protects 
an Individual’s Right to Own a Gun 


The Second Amendment was included in 
the Bill of Rights to provide for “well- 
regulated” militias to enforce the “security of 
a free State,” which were to be the backing 
of the government for the maintenance of 
local public order. Militia was understood at 
the time of the Founding to be a military or police resource for state governments; 
militias were specifically distinguished from professional armies, which came with- 
in the sole constitutional jurisdiction of Congress. While the right of the people “to 
keep and bear Arms” was linked to citizen service in militias, many have argued 
that the Second Amendment also establishes an individual right to bear arms, aside 
from militia service. 

A 1939 Supreme Court case upheld a federal gun law in which the Court con- 
cluded that the Second Amendment pertained to “the preservation or efficiency 
of a well regulated militia,”*° but the Court made no further Second Amendment 
decisions for nearly 70 years. Thus, states and localities across the country have 
very different gun ownership standards. For instance, in Wyoming there is no ban 
on any type of gun, there is no waiting period to purchase a firearm, and no permit 
is required for carrying a concealed weapon. In California, by contrast, the posses- 
sion of assault weapons is banned, there is a 10-day waiting period to purchase a 
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firearm, and a permit is required to carry a concealed weapon. Figure 4.1 shows the 
percentage of adults in each state who own guns. 

The Court’s silence on the application of the Second Amendment ended in 
2008, when it made the first of two rulings in favor of expansive rights of gun 
ownership by individuals. The case of District of Columbia v. Heller challenged a 
strict Washington, D.C., law that banned handguns. In a 5-4 decision, the Court 
ruled that the Second Amendment provides a constitutional right to keep a loaded 
handgun at home for self-defense. The Court also said that the decision was not 
intended to cast doubt on most existing gun laws. The dissenting opinion asserted 
that the Second Amendment only protects the rights of individuals to bear arms 
as part of a militia force, not in an individual capacity.°! Because the District of 
Columbia is an entity of the federal government, the ruling did not apply to state 
firearm laws. However, in the 2010 case of McDonald v. Chicago, the Court applied 
the Second Amendment to the states, making this decision the first new incor 
poration decision by the Court in 40 years (see Table 4.2). The case concerned a 
Chicago ordinance that made it extremely difficult to own a gun within city limits, 
and the Court’s ruling had the effect of overturning the law.*? 


FIGURE 4.1 Gun Ownership by State 


Although state gun laws must conform to the Second Amendment as interpreted by 
the U.S. Supreme Court, laws concerning gun sales and ownership vary widely from 
state to state. It is much more difficult to buy a gun in, say, New York or California than 
in Texas or Kentucky. This map shows the percentage of the adult population in each 
state owning a gun in 2013. 


SOURCE: Bindu Kalesan, Marcos D. Villarreal, Katherine M. Keyes, and Sandro Galea, “Gun Ownership and Social 
Gun Culture,” June 29, 2015, http://injuryprevention.bmj.com/content/early/2015/06/09/injuryprev-2015-041586 
.full.pdf?keytype5ref&ijkey5doj6vxOlaFZMsQ2 (accessed 6/13/16). 
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Despite these rulings, the debate over gun control continues to loom large. A 
series of tragic shootings in recent years—including the killing of 20 elementary 
school students in Newtown, Connecticut; 9 parishioners at a Charleston, South 
Carolina, church; 14 people at a San Bernardino, California, office building; and, in 
the worst mass shooting in U.S. history, 50 people at a gay nightclub in Orlando, 
Florida—has kept the issue of gun laws firmly on the national agenda. 


@ Rights of the Criminally Accused Are 
Based on Due Process of Law 


Except for the First Amendment, most of 
the battle to apply the Bill of Rights to the 
states was fought over the various protec- 
tions granted to individuals who are accused 
of a crime, who are suspects in the commis- 
sion of a crime, or who are brought before 
the court as a witness to a crime. The Fourth, Fifth, Sixth, and Eighth amendments, 
taken together, are the essence of the due process of law, even though this key 
phrase does not appear until the very last words of the Fifth Amendment. 


The Fourth Amendment Protects against 
Unlawful Searches and Seizures 


The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the persons or things 
to be seized. 


The purpose of the Fourth Amendment is to guarantee the security of citizens 
against unreasonable (that is, improper) searches and seizures. In 1990 the 
Supreme Court summarized its understanding of the Fourth Amendment bril- 
liantly and succinctly: “A search compromises the individual interest in privacy; a 
seizure deprives the individual of dominion over his or her person or property.”*? 
But how are we to define what is reasonable and what is unreasonable? 

The 1961 case of Mapp v. Ohio illustrates one of the most important prin- 
ciples that has grown out of the Fourth Amendment: the exclusionary rule, 
which is the ability of courts to exclude evidence obtained in violation of the 
Fourth Amendment, such as barring evidence obtained during an illegal search 
from being introduced in a trial. Acting on a tip that Dollree Mapp was har- 
boring a suspect in a bombing incident, several police officers forcibly entered 
Mapp’s house claiming they had a warrant to look for the bombing suspect. 
The police did not find the bombing suspect but did find some materials con- 
nected to the local numbers racket (an illegal gambling operation) and a quan- 
tity of “obscene materials,” in violation of an Ohio law banning possession of such 
materials. Although no warrant was ever produced, the evidence that had been 
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seized was admitted by a court; and Mapp 
was convicted for illegal possession of ob- 
scene materials. 

By the time Mapp’s appeal reached the 
Supreme Court, the question was whether 
any evidence produced under the circum- 
stances of the search of her home was 
admissible. The Court’s opinion affirmed 
the exclusionary rule: under the Fourth 
Amendment (applied to the states through 
the Fourteenth Amendment), “all evidence 
obtained by searches and seizures in viola- 
tion of the Constitution . . . is inadmissi- 
Birth: Aimendmentancteamadaines ble.”*4 This means that even people who are 
‘aureasouable searshetand seiedtes? clearly guilty of the crime of which they are 
but the Supreme Court has had to accused must not be convicted if the only 
interpret what is unreasonable. evidence for their conviction was obtained 

illegally. This idea was expressed by future 
Supreme Court justice Benjamin Cardozo nearly a century ago when he wrote 
that “the criminal is to go free because the constable has blundered.”*> 

The exclusionary rule is the most dramatic restraint imposed by the courts on 
police behavior because it rules out precisely the evidence that produces a convic- 
tion; it frees those people who are known to have committed the crime of which 
they have been accused because the evidence was obtained improperly, though 
few convictions are actually lost because of excluded evidence. Because it works 
so dramatically in favor of persons known to have committed a crime, the Court 
has since softened the application of the rule. In recent years, the federal courts 
have relied upon a discretionary use of the exclusionary rule, whereby they make a 
judgment as to the “nature and quality of the intrusion.” It is thus difficult to know 
ahead of time whether a defendant will or will not be protected from an illegal 
search under the Fourth Amendment. Several recent cases have imposed strict 
interpretations of a reasonable search. In 2013, the Court held that the use of a 
drug-sniffing dog on the front porch of a home constituted an improper search in 
the absence of consent or a warrant. The decision rested on “traditional property 
notions.”°’ 

Changes in technology have also had an impact on Fourth Amendment 
jurisprudence. In the 2012 case of United States v. Jones, the Court held that 
prosecutors violated Jones’s rights when they attached a Global Positioning 
System device to his Jeep and monitored his movements for 28 days.** On the 
other hand, in Maryland v. King, the Court upheld DNA testing of arrestees 
without the need for individualized suspicion. The Court characterized DNA 
testing as an administrative tool for identifying the arrestee and thus as legally 
indistinguishable from photographing and fingerprinting.®® In the 2014 case of 
Riley v. California, the Court held that the police were constitutionally prohibited 
from seizing and searching the digital contents of a cell phone during an arrest.°° 
As new technologies develop, the Court will continue to face the question of what 
constitutes a reasonable search. In 2016, the Federal Bureau of Investigation (FBI) 


Under what circumstances can the 
police search an individual’s car? The 
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sought to compel the Apple Corporation to unlock the cell phone used by Syed 
Farook, an alleged terrorist who, along with his wife Tashfeen Malik, killed 14 
people in San Bernardino, California. Apple asserted that creating a new software 
to enable the FBI to unlock the phone would allow the agency to invade the pri- 
vacy of millions of iPhone users. The case became moot when the FBI was able to 
unlock the phone without Apple’s help. 

Finally, the Fourth Amendment places limits on government surveillance of 
individuals, an ongoing and controversial issue in the United States today. For 
example, a federal judge in Washington, D.C., recently ruled that a National 
Security Agency (NSA) program that collected millions of records of telephone 
calls was impermissible under the Fourth Amendment.°! 


The Fifth Amendment Covers Court-Related Rights 


No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual service in time of War 
or public danger; nor shall any person be subject for the same offence to be twice 
put in jeopardy of life or limb; nor shall be compelled in any criminal case to be 
a witness against himself, nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use, without just 
compensation. 


Grand Juries The first clause of the Fifth Amendment sets forth the right to 
a grand jury (a jury that determines whether sufficient evidence is available 
to justify a trial; grand juries do not rule on the accused’s guilt or innocence) to 
determine whether a trial is warranted. Grand juries play an important role in 
federal criminal cases. However, the provision for a grand jury is the one impor- 
tant civil liberties provision of the Bill of Rights that was not incorporated by the 
Fourteenth Amendment to apply to state criminal prosecutions. Thus, some states 
operate without grand juries. In such states, the prosecuting attorney simply files a 
“bill of information,” affirming that there is sufficient evidence available to justify 
a trial. If the accused person is to be held in custody, the prosecutor must take 
the available information before a judge to determine that the evidence shows 
probable cause. 


Double Jeopardy “Nor shall any person be subject for the same offence to be 
twice put in jeopardy of life or limb” is the constitutional protection from double 
jeopardy, a protection to prevent a person from being tried more than once for 
the same crime. The protection from double jeopardy was at the heart of the 
Palko v. Connecticut case in 1937. In that case, a Connecticut court had found 
Frank Palko guilty of second-degree murder and sentenced him to life in prison. 
Unhappy with the verdict, the state of Connecticut appealed the conviction to 
its highest state court, won the appeal, got a new trial, and then succeeded in 
getting Palko convicted of first-degree murder. Palko appealed to the Supreme 
Court on what seemed an open-and-shut case of double jeopardy. Yet, although 
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the majority of the Court agreed that this could indeed be considered a case of 
double jeopardy, they decided that double jeopardy was not one of the provisions 
of the Bill of Rights incorporated in the Fourteenth Amendment as a restric- 
tion on the powers of the states.* It took more than 30 years for the Court to 
nationalize the constitutional protection against double jeopardy, when the court 
overruled Palko and declared that double jeopardy now applied to the states 
(see Table 4.2). Palko was eventually executed for the crime, because he lived 
in Connecticut rather than in a state whose constitution included a guarantee 
against double jeopardy. 


Self-Incrimination Perhaps the most significant liberty found in the Fifth Amend- 
ment, and the one most familiar to many Americans who watch television crime 
shows, is the guarantee that no citizen “shall be compelled in any criminal case to 
be a witness against himself.” The most famous case concerning self-incrimination 
involved 23-year-old Ernesto Miranda, who was sentenced to between 20 and 
30 years in prison for the kidnap and rape of an 18-year-old woman. The woman 
had identified him in a police lineup, and, after two hours of questioning, Miranda 
confessed, subsequently signing a statement that his confession had been made 
voluntarily, without threats or promises of immunity. This confession was admitted 
into evidence and served as the basis for Miranda’s conviction. After his conviction, 
Miranda argued that his confession had not been truly voluntary and that he had 
not been informed of his right to remain silent or his right to consult an attorney. 
The Supreme Court agreed and overturned the conviction.® Following one of the 
most intensely and widely criticized decisions ever handed down by the Supreme 
Court, Miranda’s case produced the rules the police must follow before question- 
ing an arrested criminal suspect. The reading of a person’s “Miranda rights” became 
a standard scene in every police station and on virtually every dramatization of 
police action on television and in the movies. Miranda advanced the civil liber- 
ties of accused persons not only by expanding the scope of the Fifth Amendment 
clause covering coerced confessions and self-incrimination but also by confirming 
the right to counsel (discussed later). Subsequent Supreme Courts considerably 
softened the Miranda restrictions, but the Miranda rule (as set out in Miranda v. 
Arizona) that persons under arrest must be informed prior to police interrogation 
of their rights to remain silent and to have the benefit of legal counsel, still stands 
as a protection against egregious police abuses of arrested persons. However, in the 
2010 case of Berghuis v. Thompkins, the Supreme Court introduced an important 
qualification to the Miranda rule, deciding that statements made by suspects who 
did not expressly waive their rights (usually by signing a form) could be used 
against them.™ 


Eminent Domain The other fundamental clause of the Fifth Amendment is the 
“takings clause,” which extends to each citizen a protection against the “taking” of 
private property by the government “without just compensation.” The power of 
any government to take private property for public use is called eminent domain. 
The Fifth Amendment puts limits on that inherent power through procedures that 
require a showing of a public purpose and the provision of fair payment for the 
government’s taking of someone’s property. 
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The Sixth Amendment’s Right to Counsel 
Is Crucial for a Fair Trial 


In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district wherein the crime shall have been 
committed, which district shall have been ascertained by law, and to be informed 
of the nature and the cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining witnesses in his favor, and to 
have the Assistance of Counsel for his defence. 


Like the exclusionary rule of the Fourth Amendment and the self-incrimination 
clause of the Fifth Amendment, the “right to counsel” provision of the Sixth 
Amendment is notable for sometimes freeing defendants who seem to the public 
to be guilty as charged. Other provisions of the Sixth Amendment, such as the 
right to a speedy trial and the right to confront witnesses before an impartial jury, 
are not very controversial. 

Gideon v. Wainwright (1963) is the perfect case study because it involved a dis- 
reputable person who seemed patently guilty of the crime of which he was con- 
victed. In and out of jails for most of his 51 years, Clarence Earl Gideon received 
a five-year sentence for breaking and entering a poolroom in Panama City, Florida. 
While serving time in jail, Gideon became a fairly well-qualified “jailhouse lawyer,” 
made his own appeal on a handwritten petition, and eventually won the landmark 
ruling on the right to counsel in all felony cases. After the Supreme Court’s decision, 
Gideon was granted a new trial. This time, represented by an attorney, he was found 
not guilty. The right to counsel was later expanded, beyond just serious crimes, to 
any trial, with or without a jury, that holds the possibility of imprisonment. 


The Eighth Amendment Bars Cruel and Unusual Punishment 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishment inflicted. 


Virtually all the debate over Eighth Amendment issues focuses on the last clause 
of the amendment: the protection from “cruel and unusual punishment.” One of 
the greatest challenges in interpreting this provision consistently arises over the 
death penalty. In 1972, the Supreme Court overturned several state death penalty 
laws, not because they were cruel and unusual but because they were being ap- 
plied unevenly—that is, blacks were much more likely than whites to be sentenced 
to death, the poor more likely than the rich, and men more likely than women.® 
Very soon after that decision, a majority of states revised their capital punishment 
provisions to meet the Court’s standards, and the Court reaffirmed that the death 
penalty could be used if certain standards were met.*’ Since 1976, the Court has 
consistently upheld state laws providing for capital punishment, although it also 
continues to review death penalty appeals each year. 

Between 1976 and October 2016, states executed 1,439 people. Most of those 
executions occurred in southern states, with Texas leading the way at 538. As of 
2016, 31 states had statutes providing for capital punishment for specified offenses, 
a policy supported by a majority of Americans, according to polls. On the other 
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hand, 19 states bar the death penalty; and since 
the end of the 1990s, both the number of death 
sentences and the number of executions have 
declined annually.® 

Many death penalty supporters assert its 
deterrent effects on other would-be criminals. 
Although studies of capital crimes usually fail 
to demonstrate any direct deterrent effect, this 
failure may be due to the lengthy delays (typically 
years and even decades) between convictions and 
executions. A system that eliminates undue delays 
might enhance deterrence. 

Death penalty opponents are quick to counter 
that the death penalty has not been proven to de- 
ter crime, either in the United States or abroad. 


Opponents argue that the death 
penalty constitutes cruel and 


unusual punishment. In recent In fact, America is the only Western nation that 
years, the use of lethal injection still executes criminals. If the government is 
drugs including Midazolam to serve as an example of proper behavior, say 
has come under scrutiny after foes of capital punishment, it has no business 


troubling executions where the 


sanctioning killing when incarceration also pro- 
process was drawn out and 


painful. In 2015 the Suprenie tects Speen Furthermore, execution 5 time- 
Court upheld the use of lethal consuming and expensive—more expensive than 
injection. life imprisonment—precisely because the govern- 

ment must make every effort to ensure that it is 
not executing an innocent person. Curtailing legal appeals would increase the 
possibility of a mistake. Race also intrudes in death penalty cases: people of color 
are disproportionately more likely than whites charged with identical crimes to 
be given the ultimate punishment. 

In recent years, the Court has issued a number of death penalty opinions, declar- 
ing that death was too harsh a penalty for the crime of raping a child® and invali- 
dating a death sentence for a black defendant when the prosecutor had improperly 
excluded African Americans from the jury.’”? In 2015, the Court upheld lethal 
injection as a mode of execution, despite arguments that this form of execution 
was likely to cause considerable pain.”! 


@ The Right to Privacy Means the 
Right to Be Left Alone 


Although the word privacy never appears in 
the Bill of Rights, there is general agreement 
that a right to privacy emanates from the 
first 10 amendments—even though judges 
and legal scholars continue to disagree 
about where the right comes from. The idea 
behind the right to privacy is simple: people have a right to be left alone from 
government or other persons’ interference in certain personal areas. 
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The sphere of privacy was drawn by the Supreme Court in 1965, when it 
ruled that a Connecticut statute forbidding the use of contraceptives violated the 
right of marital privacy. Estelle Griswold, the executive director of the Planned 
Parenthood League of Connecticut, was arrested by the state of Connecticut for 
providing information, instruction, and medical advice about contraception to 
married couples. She and her associates were found guilty as accessories to the 
crime and fined $100 each. The Supreme Court reversed the lower-court deci- 
sions and declared the Connecticut law unconstitutional because it violated “a 
right of privacy older than the Bill of Rights—older than our political parties, 
older than our school system.””? Justice William O. Douglas, author of the major- 
ity decision in the Griswold v. Connecticut case, argued that this right of privacy 
is also grounded in the Constitution because it fits into a “zone of privacy” cre- 
ated by a combination of the Third, Fourth, and Fifth amendments. A concurring 
opinion, written by Justice Arthur Goldberg, attempted to strengthen Douglas’s 
argument by adding that “the concept of liberty ... embraces the right of marital 
privacy though that right is not mentioned explicitly in the Constitution [and] is 
supported by numerous decisions of this Court . . . and by the language and history 
of the Ninth Amendment [emphasis added].””? 

The right to privacy was confirmed and extended in 1973 in an important but 
controversial privacy decision: Roe v. Wade. This decision established a woman’s 
right to seek an abortion and prohibited states from making abortion a criminal 
act prior to the point at which the fetus becomes viable, which, in 1973, was 
the twenty-seventh week.” It is important to emphasize that the preference for 
privacy rights and for their extension to include the rights of women to con- 
trol their own bodies was not something invented by the Supreme Court in a 
vacuum. Most states did not regulate abortions in any fashion until the 1840s, 
at which time only 6 of the 26 existing states had any regulations governing 
abortion. In addition, many states had begun to ease their abortion restrictions 
well before the 1973 Roe decision. In recent 
years, a number of states have reinstated 
some restrictions on abortion, including 
lowering the viability standard to 20 weeks 
(Texas), 12 weeks (Arkansas), and 6 weeks 
(North Dakota). While the Supreme Court 
has continued to affirm a woman’s right to 
seek an abortion, it has limited the right, 
approving restrictions as long as they do not 
pose an “undue burden.” 

Like any important principle, once pri- 
vacy was established as an aspect of civil 
liberties protected by the Bill of Rights 
through the Fourteenth Amendment, it One of the most important cases related 
took on a life of its own. In a number of ” the right top rivacy was Roe Ms Wade, 
: ae which established a woman's right to 
important decisions, the Supreme Court 


seek an abortion. However, the decision 
and the lower federal courts sought to jas remained highly controversial, with 


protect rights that could not be found in — opponents arguing that the Constitution 
the text of the Constitution but could be — does not guarantee this right. 
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discovered through a study of the philosophic sources of fundamental rights. 
Right-to-privacy claims have been made by those attempting to preserve the 
right to obtain legal abortions, by those seeking to obtain greater rights for 
gay people, and by supporters of physician-assisted suicide (also known as the 
“right-to-die” movement). In the case of gay people, the Supreme Court ex- 
tended privacy protections to them in 2003 when it ruled that they are “entitled 
to respect for their private lives” in the case of Lawrence v. Texas.’> The case 
overturned a Texas law banning certain sexual acts among same-sex partners. 
The Court concluded, “Petitioners are entitled to respect for their private lives. 
The State cannot demean their existence or control their destiny by making 
their private sexual conduct a crime.” For the first time, gay men and lesbians 
could claim right-to-privacy protection. 


® Civil Rights Are Protections by the Government 


With the adoption of the Fourteenth 
Amendment in 1868, civil rights became 
part of the Constitution, guaranteed to each 
citizen through “equal protection of the 
laws.” Together with the Thirteenth Amend- 
ment, which abolished slavery, and the 
Fifteenth Amendment, which guaranteed voting rights for black men, it seemed to 
provide a guarantee of civil rights for the newly freed black slaves. But the general 
language of the Fourteenth Amendment meant that its support for civil rights 
could be even more far-reaching. The very simplicity of the equal protection clause 
of the Fourteenth Amendment left it open to interpretation: 


No State shall make or enforce any law which shall... deny to any person within its 
jurisdiction the equal protection of the laws. 


This provision of the Fourteenth Amendment guarantees citizens “the 
equal protection of the laws.” These words launched a century of political 
movements and legal efforts to press for racial equality. The African American 
quest for civil rights in turn inspired many other groups, including members of 
other racial and ethnic groups, women, the disabled, and gay men, lesbians, 
and transgender individuals, to seek new laws and constitutional guarantees of 
their civil rights. 


Plessy v. Ferguson Established “Separate but Equal” 


The Supreme Court was initially no more ready to enforce the civil rights 
aspects of the Fourteenth Amendment than it was to enforce the civil liber- 
ties provisions. Resistance to equality for African Americans in the South 
led Congress to adopt the Civil Rights Act of 1875, which attempted to 
protect blacks from discrimination by proprietors of hotels, theaters, and 
other public accommodations. But the Court declared the Civil Rights Act of 
1875 unconstitutional on the grounds that it sought to protect blacks against 
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“separate but equal” rule, which fostered national segregation. Overt discrimination in public 
accommodations was common. 


discrimination by private businesses, while the Fourteenth Amendment, ac- 
cording to the Court’s interpretation, was intended to protect individuals only 
from discrimination that arose from actions by public officials of state and local 
governments. 

In the infamous case of Plessy v. Ferguson (1896), the Court went still fur- 
ther by upholding a Louisiana statute that required segregation of the races on 
trolleys and other public carriers (and, by implication, in all public facilities, 
including schools). Homer Plessy, a man defined as “one-eighth black,” had vio- 
lated a Louisiana law that provided for “equal but separate accommodations” on 
trains and a $25 fine for any white passenger who sat in a car reserved for blacks 
or any black passenger who sat in a car reserved for whites. The Supreme Court 
held that the Fourteenth Amendment’s “equal protection of the laws” was not 
violated by laws requiring segregation of the races in public accommodations as 
long as the facilities were equal, thus establishing the “separate but equal” rule 
that prevailed through the mid-twentieth century.’® People generally pretended 
that segregated accommodations were equal as long as some accommodation 
for blacks existed. Thus, racial inequality in the guise of the separate but equal 
doctrine persisted for decades. 


Lawsuits to Fight for Equality Came after World War II 


The Supreme Court had begun to change its position on racial discrimination 
before World War II by being stricter about the criterion for equal facilities in 
the “separate but equal” rule. In 1938, for example, the Court rejected Missouri’s 
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policy of paying the tuition of qualified 
blacks to out-of-state law schools rather 
than admitting them to the University of 
Missouri Law School.” Similar rulings in 
the 1940s and ’50s began to chip away at 
“separate but equal.” 

Although none of those pre-1954 
cases confronted “separate but equal” 
and the principle of racial discrimina- 
tion head-on, they gave black leaders 
encouragement to believe that recent 
legal precedent might change the con- 
stitutional framework itself. Much of 
this legal work was done by the Legal 
Defense and Educational Fund of the 
National Association for the Advance- 


“Massive resistance” among white southerners 


attempted to block the desegregation efforts ment of Colored People (NAACP). 


of the national government. For example, at Formed in 1909 to fight discrimination 
Little Rock Central High School in 1957, an against African Americans, the NAACP 
angry mob of white southerners prevented was the most important civil rights 


black students from entering the school. organization during the first half of the 


twentieth century. 

In the fall of 1952 the Court had on its docket cases from Delaware, the 
District of Columbia, Kansas, South Carolina, and Virginia challenging the con- 
stitutionality of school segregation. Of these, the case filed in Kansas became 
the chosen one by the NAACP. It seemed to be ahead of the pack in its district 
court, and it had the special advantage of being located in a state outside the 
Deep South, which would minimize local opposition to a favorable decision.” 
Oliver Brown, the father of three girls, lived “across the tracks” in a low-income, 
racially mixed Topeka neighborhood. Every school day morning, Linda Brown 
took the school bus to the Monroe School for black children about a mile away 
but had to walk through a dangerous railroad switchyard to get to the stop—all 
this, even though a white school was closer to their home. In September 1950, 
Oliver Brown took Linda to the closer all-white Sumner School to enter her into 
the third grade in defiance of state law and local segregation rules. When they 
were refused, Brown took his case to the NAACP; and soon thereafter Brown v. 
Board of Education was born. 

In deciding the Brown case, the Court, to the surprise of many, rejected as 
inconclusive all the learned arguments about the intent and the history of the 
Fourteenth Amendment and committed itself instead to considering only the con- 
sequences of segregation: 


Does segregation of children in public schools solely on the basis of race, even though 
the physical facilities and other “tangible” factors may be equal, deprive the children of 
the minority group of equal educational opportunities? We believe that it does. ... We 
conclude that in the field of public education the doctrine of “separate but equal” has 
no place. Separate educational facilities are inherently unequal.” 
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The Brown decision altered the constitutional framework in two fundamental 
respects. First, after Brown, the states no longer had the power to use race as a cri- 
terion of discrimination in law. Second, the national government from then on had 
the power (and eventually the obligation) to intervene with strict regulatory poli- 
cies against the discriminatory actions of state or local governments, school boards, 
employers, and many others in the private sector. 


The Civil Rights Struggle Escalated after 
Brown v. Board of Education 


Brown v. Board of Education withdrew all constitutional authority to use race as a 
criterion for exclusion, and it signaled more clearly the Court’s determination to 
use the strict scrutiny test in cases related to racial discrimination. This meant that 
the burden of proof would fall on the government to show that the law in question 
was constitutional—not on the challengers to show the law’s unconstitutionality.®*° 
But the historic decision in Brown v. Board of Education was merely a small open- 
ing move. First, most states refused to cooperate until sued, and many ingenious 
schemes were employed to delay obedience (such as states paying the tuition 
for white students to attend newly created “private” academies). Second, while 
school boards began to cooperate by eliminating legally enforced school segrega- 
tion (what is referred to as de jure segregation, meaning literally “by law” or legally 
enforced practices), extensive actual segregation remained (what is referred to as 
de facto segregation, meaning literally “by fact,” wherein races are still segregated 
even though the law does not require it). Thus, school segregation in the North as 
well as in the South remained as a consequence of racially segregated housing pat- 
terns that were untouched by the 1954-55 Brown principles. Third, discrimination 
in employment, public accommodations, juries, voting, and other areas of social 
and economic activity was not directly touched by Brown. 


Social Protest and Congressional Action Ten years after Brown, fewer than 
1 percent of black school-age children in the Deep South were attending schools 
with whites.*! A decade of frustration made it fairly obvious to all observers that 
adjudication alone would not succeed. The goal of “equal protection” required 
positive, or affirmative, action by Congress and by federal agencies. And given mas- 
sive southern resistance and a generally negative national public opinion toward 
racial integration, progress would not be made through courts, Congress, or federal 
agencies without intense, well-organized support. Organized civil rights demon- 
strations began to mount slowly but surely after Brown v. Board of Education. Only 
a year after Brown, black citizens in Montgomery, Alabama, challenged the city’s 
segregated bus system with a yearlong boycott. The boycott began with the arrest 
of Rosa Parks, who refused to give up her bus seat for a white man. A seamstress 
who worked with civil rights groups, Parks eventually became a civil rights icon, as 
did one of the ministers leading the boycott: Martin Luther King, Jr. After a year 
of private carpools and walking, Montgomery’s bus system desegregated but only 
after the Supreme Court ruled the system unconstitutional. 

By the 1960s the many organizations that made up the civil rights movement 
had accumulated experience and built networks capable of launching massive 
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direct-action campaigns against southern segregationists. The Southern Christian 
Leadership Conference, the Student Nonviolent Coordinating Committee, and 
many other organizations had built a movement that stretched across the South, 
using the media to attract nationwide attention and support. The image of protest- 
ers being beaten, attacked by police dogs, and set upon with fire hoses did much 
to win broad sympathy for the cause of black civil rights and to discredit state and 
local governments in the South. In the massive March on Washington in 1963, the 
Reverend Martin Luther King, Jr., staked out the movement’s moral claims in his 
famous “I Have a Dream” speech. 

Protests against discriminatory practices toward African Americans did not end 
in the 1960s. Beginning in 2012, a variety of protests coalesced under the banner 
Black Lives Matter to focus attention on allegations of police misconduct directed 
at African Americans. The movement took off after the shooting of an unarmed 
black teenager by a white police officer in Ferguson, Missouri, in 2014 and spread 
across the nation as the media carried reports, photos, and videos of police violence 
against blacks around the country. African Americans have long asserted that they 
are often victims of racial profiling and more likely than whites to be harassed or 
arrested by the police. Police departments have always replied that blacks are more 
likely than whites to be engaged in criminal activity. Reports and even film footage 
of killings, however, proved difficult for the police to justify and seemed likely to 
lead to new rules governing police behavior. 


The Civil Rights Acts Made Equal Protection a Reality 


The right to equal protection of the laws could be established and, to a certain 
extent, implemented by the courts. But after a decade of very frustrating efforts, 
the courts and Congress ultimately came to the conclusion that the federal courts 
alone were not adequate to the task of changing the social rules and that legislation 
and administrative action would be needed. 

Congress used its legislative powers to help make equal protection of the laws 
a reality by passing the Civil Rights Act of 1964, prohibiting major forms of dis- 
crimination against racial, ethnic, national and religious minorities, and women in 
voting registration, schools, public accommodations, and the workplace. The act 
seemed bold at the time, but it was enacted 10 years after the Supreme Court had 
declared racial discrimination “inherently unequal” and long after blacks had dem- 
onstrated that discrimination was no longer acceptable. 


Public Accommodations After the passage of the 1964 Civil Rights Act, public 
accommodations quickly removed some of the most visible forms of racial dis- 
crimination. Signs defining “colored” and “white” restrooms, water fountains, wait- 
ing rooms, and seating arrangements were removed and a host of other practices 
that relegated black people to separate and inferior arrangements were ended. In 
addition, the federal government filed more than 400 antidiscrimination suits in 
federal courts against hotels, restaurants, taverns, gas stations, and other “public 
accommodations.” 

Many aspects of legalized racial segregation, such as using separate Bibles to 
swear in black and white witnesses in the courtroom, seem like ancient history 
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today. But the issue of racial discrimination in public settings is by no means over. 
In 1993, six African American Secret Service agents filed suit after a Denny’s res- 
taurant in Annapolis, Maryland, failed to serve them. Similar charges citing dis- 
criminatory service at Denny’s restaurants surfaced across the country. Faced with 
evidence of a pattern of systematic discrimination and numerous lawsuits, Denny’s 
paid $45 million in damages to plaintiffs in Maryland and California in what is said 
to be the largest settlement ever in a public accommodation case.* In addition to 
the settlement, the chain vowed to expand employment and management oppor- 
tunities for minorities in Denny’s restaurants. 


School Desegregation The 1964 Civil Rights Act also declared discrimination 
by private employers and state governments (school boards, etc.) illegal, then went 
further by providing for administrative agencies to help the courts implement 
these laws. The act, for example, authorized the executive branch, through the 
Justice Department, to implement federal court orders to desegregate schools and 
to do so without having to wait for individual parents to bring complaints. The act 
also provided that federal grants-in-aid to state and local governments for educa- 
tion be withheld from any school system practicing racial segregation. 

In recent years, a series of court rulings have slowed race-based integration 
efforts. In 2007, the Supreme Court’s ruling in Parents Involved in Community 
Schools v. Seattle School District No. 1 limited the measures that can be used to pro- 
mote school integration.*? The case involved school assignment plans voluntarily 
initiated by the cities of Seattle, Washington, and Louisville, Kentucky. By making 
race one factor in assigning students to schools, the cities hoped to achieve greater 
racial balance across the public schools. The court ruled that these plans, even 
though they were voluntarily adopted by cities, were unconstitutional because 
they discriminated against white students on the basis of race. Many observers 
described the decision as the end of the Brown era because it eliminated one of the 
few public strategies left to promote racial integration.“ 


Outlawing Discrimination in Employment The federal courts and the Justice 
Department also fought employment discrimination through the Civil Rights Act 
of 1964, which outlawed job discrimination by all private and public employers, 
including governmental agencies (such as fire and police departments) that em- 
ployed more than 15 workers.*° The 1964 act makes it unlawful to discriminate in 
employment on the basis of color, religion, sex, or national origin, as well as race. 

In order to enforce fair employment practices, the national government could 
revoke public contracts for goods and services and refuse to engage in contracts 
with any private company that could not guarantee that its rules for hiring, promo- 
tion, and firing were nondiscriminatory. 

But one problem was that the complaining party had to show that deliberate 
discrimination was the cause of the failure to get a job or a training opportunity. 
Rarely, of course, does an employer explicitly admit discrimination on the basis 
of race, sex, or any other illegal reason. Recognizing this, the courts have allowed 
aggrieved parties (the plaintiffs) to make their case if they can show that an 
employer’s hiring practices had the effect of exclusion, even if they cannot show 
the intention to discriminate. 


CIVIL RIGHTS ARE PROTECTIONS BY THE GOVERNMENT 123 


Voting Rights Although 1964 was the 
most important year for civil rights legisla- 
tion, it was not the only important year. 
In 1965, Congress significantly strength- 
ened legislation protecting voting rights by 
barring literacy and other tests as a condi- 
tion for voting in six southern states,*° by 
making it a crime to interfere with voting, 
and by providing for the replacement of 
local registrars with federally appointed reg- 
istrars in counties designated by the attorney 
general as significantly resistant to register- 


One of the most contentious areas of é a“ ; 
voting rights today is voter ID laws. ing eligible blacks to vote. The right to vote 


Proponents say ID requirements was further strengthened with ratification 
prevent fraud, while opponents argue in 1964 of the Twenty-Fourth Amendment, 
the rules purposely keep the poor and which abolished the poll tax, and later with 


minorities, who are less likely to have 


legislation permanently outlawing literacy 
picture IDs, from the polls. 


tests and mandating bilingual ballots or oral 
assistance for speakers of Spanish, Chinese, 
Japanese, Korean, and Native American languages. This 1965 law finally broke the 
back of voting discrimination, meaning that it took almost 100 years to carry out 
the Fifteenth Amendment. 

In the long run, the laws extending and protecting voting rights could 
prove to be the most effective of all the great civil rights legislation because the 
progress in black political participation produced by these acts has altered the 
shape of American politics. In 1965, in the seven states of the Old Confederacy 
covered by the Voting Rights Act, 29.3 percent of the eligible black residents 
were registered to vote, compared with 73.4 percent of the white residents 
(see Table 4.3). In 1967, a mere two years after implementation of the voting 
rights laws, 52.1 percent of the eligible blacks in the seven states were regis- 
tered. By 1972 the gap between black and white registration in the seven states 
was only 11.2 points. 

A new area of controversy in the realm of voting rights concerns so-called 
voter ID laws. Some 34 states have enacted legislation requiring voters to show 
positive identification at the polls. As of 2016, seven of these states required 
photo ID, like a driver’s license, in order to vote. Republicans generally sup- 
port such laws, arguing that they deter voter fraud. Democrats generally oppose 
such laws, countering that they are particularly burdensome to poor, young, and 
minority voters, who they say are less likely than others to possess such IDs. Crit- 
ics also note that virtually no documented cases of voter ID fraud exist, despite 
intensive efforts to uncover them. Several studies of whether such laws suppress 
voter turnout have been conducted but have produced inconclusive results. 


Housing The Civil Rights Act of 1964 did not address housing, but in 1968, 
Congress passed another civil rights act specifically to outlaw housing discrimina- 
tion. Called the Fair Housing Act, the law prohibited discrimination in the sale 
or rental of most housing, eventually covering nearly all of the nation’s housing. 
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Registration by Race and State in Southern States 
OXohi(ciqclo Mohan nalcMVolatalemadleseln-w-Vel MAYA. v.¥) 


The VRA had a direct impact on the rate of black voter registration in the southern states, 
as measured by the gap between white and black voters in each state. Further insights can 
be gained by examining changes in white registration rates before and after passage of the 
VRA and by comparing the gaps between white and black registration. Why do you think 
registration rates for whites increased significantly in some states and dropped in others? 
What impact could the increase in black registration have had on public policy? 


BEFORE THE ACT* AFTER THE ACT* 1971-72 

WHITE BLACK GAP** WHITE BLACK GAP 

(%) (%) (%) (%) (%) (%) 

Alabama 69.2 BIGES 49.9 80.7 Dial 23.6 
Georgia 62.6 27.4 S57 70.6 67.8 2.8 
Louisiana 80.5 SikG 48.9 80.0 aigheal 2019) 
Mississippi 2) 6.7 63.2 71.6 62.2 9.4 
North Carolina 96.8 46.8 50.0 62.2 46.3 4U5}.8) 
South Carolina USA Siles 38.4 Bil 48.0 B 
Virginia 61.1 StsiS) POPESS} 61.2 54.0 U2 
TOTAL 73.4 ZOD 44.1 67.8 56.6 slele2 


*Available registration data as of March 1965 and 1971-72. 
**The gap is the percentage-point difference between white and black registration rates. 


SOURCE: U.S. Commission on Civil Rights, Political Participation (1968), Appendix VII: Voter Education Project, 
attachment to press release, October 3, 1972. 


Housing was among the most controversial of discrimination issues because of 
deeply entrenched patterns of residential segregation across the United States. 

Although it pronounced sweeping goals, the Fair Housing Act had little effect 
on housing segregation because its enforcement mechanisms were so weak. Indi- 
viduals believing they had been discriminated against had to file suit themselves. 
The burden was on the individual to prove that housing discrimination had oc- 
curred, even though such discrimination is often subtle and difficult to document. 
Although local fair-housing groups emerged to assist individuals in their court 
claims, the procedures for proving discrimination created a formidable barrier 
to effective change. These procedures were not altered until 1988, when Con- 
gress passed the Fair Housing Amendments Act. This new law put more teeth in 
the enforcement procedures and allowed the Department of Housing and Urban 
Development to initiate legal action in cases of discrimination.*’ 

Another kind of discrimination, related to discriminatory home mortgage— 
lending practices, remained significant. So-called predatory lending—offering loans 
with interest rates that are higher than prevailing market rates, including “subprime 
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mortgages”—led to charges that such loans were offered to African Americans and 
Latinos, while whites with similar incomes were offered loans with lower inter- 
est rates. These charges received extensive national attention when the economic 
downturn of 2008-09 led to widespread mortgage defaults, with many people 
losing their homes.** Lawsuits over these practices have resulted in the largest 
financial settlements ever issued for lending discrimination. 


® The Civil Rights Struggle Was Extended 
to Other Disadvantaged Groups 


Even before equal employment laws began 
to have a positive effect on the economic 
situation of blacks, something far more dra- 
matic began to happen: the universalization 
of civil rights. The right not to be discrimi- 
nated against was being successfully claimed 
by the other groups listed in the 1964 Civil 
Rights Act (those defined by sex, religion, or national origin) and eventually by still 
other groups (defined by age or sexual orientation). This extension of civil rights 
became the new frontier of the civil rights struggle, and women emerged with the 
greatest prominence in this new struggle. 


Americans Have Fought Gender Discrimination 


In many ways the Civil Rights Act fostered the growth of the women’s movement 
(although critics noted that this movement largely benefited white women). The first 
major campaign of the National Organization for Women (NOW) involved pick- 
eting the EEOC for its refusal to ban sex-segregated employment advertisements. 
NOW also sued the New York Times for continuing to publish such ads after the pas- 
sage of the act. Another organization, the Women’s Equity Action League, pursued 
legal action on a wide range of sex-discrimination issues, filing lawsuits against law 
schools and medical schools for discriminatory admission policies, for example. 

Building on these victories and the growth of the women’s movement, feminist 
activists sought to add an “Equal Rights Amendment” (ERA) to the Constitution. 
The proposed amendment was short; it stated that “equality of rights under the law 
shall not be denied or abridged by the United States or by any State on account 
of sex.” The amendment’s supporters believed that such a sweeping guarantee of 
equal rights was a necessary tool for ending all discrimination against women and 
for making gender roles more equal. Opponents charged that it would be socially 
disruptive and would introduce changes (such as unisex restrooms) that most 
Americans did not want. The amendment easily passed Congress in 1972 and won 
quick approval in many state legislatures, but it fell 3 states short of the 38 needed 
to ratify it by the 1982 deadline. 

Despite the failure of the ERA, efforts to stop gender discrimination ex- 
panded dramatically as an area of civil rights law. In the 1970s the conservative 
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Political equality did not end discrimination against women in the workplace or in society at 
large. African Americans’ struggle for civil rights in the 1950s and '60s spurred a parallel 
equal rights movement for women in the 1960s and '70s. 


Burger Court (under Chief Justice Warren Burger) helped establish gender dis- 
crimination as a major and highly visible civil rights issue. Although the Supreme 
Court refused to treat gender discrimination as the equivalent of racial discrimina- 
tion,’ it did make it easier for plaintiffs to file and win suits on the basis of gender 
discrimination. 

Courts began to find sexual harassment a form of sex discrimination during the 
late 1970s. Most of the law on sexual harassment has been developed by courts 
through interpretation of Title VII of the Civil Rights Act of 1964. In 1986, the 
Supreme Court recognized two forms of sexual harassment: the quid pro quo 
type, which involves an explicit or strongly implied threat that submission is a 
condition of continued employment, and the hostile environment type, which 
involves offensive or intimidating employment conditions amounting to sexual 
intimidation.”! 

Another major step was taken in 1992, when the Court decided in 
Franklin v. Gwinnett County Public Schools that violations of Title [IX of the 
1972 Education Act could be remedied with monetary damages.*” Title [X 
forbade gender discrimination in education, but it initially sparked little litiga- 
tion because of its weak enforcement provisions. The Court’s 1992 ruling that 
monetary damages could be awarded for gender discrimination opened the door 
for more legal action in the area of education. The greatest impact has been in 
the areas of sexual harassment (the subject of the Franklin case) and in equal 
treatment of women’s athletic programs. The potential for monetary damages 
has made universities and public schools take the problem of sexual harassment 
more seriously. 
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In 1996, the Supreme Court made another important decision by putting an end 
to all-male schools supported by public funds. It ruled that the policy of the Virginia 
Military Institute (VMI) not to admit women was unconstitutional.°> Along with 
The Citadel, an all-male military college in South Carolina, VMI had never admitted 
women in its 157-year history. VMI argued that the unique educational experience it 
offered—including intense physical training and the harsh treatment of freshmen— 
would be destroyed if women were admitted. The Court, however, ruled that the 
male-only policy denied “substantial equality” to women. Two days after the Court’s 
ruling, The Citadel announced that it would accept women. 

Women have also pressed for civil rights in employment. In particular, women 
have fought against pay discrimination, which occurs when a male employee is paid 
more than a female employee of equal qualifications in the same job. In the 1960s, 
pay discrimination was common. After the Equal Pay Act of 1963 made such dis- 
crimination illegal, women’s pay slowly moved toward the level of men’s pay. In 
2007, this movement received a setback when the Supreme Court ruled against 
a claim of pay discrimination. The case, Ledbetter v. Goodyear Tire and Rubber Co., 
involved a female supervisor named Lily Ledbetter, who learned late in her career 
that she was being paid up to 40 percent less than male supervisors, including those 
with less seniority. Ledbetter filed a grievance with the EEOC, charging sex discrimi- 
nation.** The Supreme Court denied her claim, ruling that, according to the law, 
workers must file their grievance 180 days after the discrimination occurs. Many 
observers found the ruling unfair because workers often do not know about pay dif- 
ferentials until well after the initial decision to discriminate has been made. In 2009, 
the Lily Ledbetter Fair Pay Act became the first bill that President Obama signed 
into law, giving workers expanded rights to sue in cases, such as Ledbetter’s, when an 
employee learns of discriminatory treatment well after it has started. 

In recent years, laws and court decisions designed to deal with discrimination 
against women have been used by groups representing transgender individuals to 
press for equal rights, especially in the realm of employment. For example, Title 
VII of the 1964 Civil Rights Act makes it unlawful to discriminate in employ- 
ment on the basis of color, religion, sex, national origin, or race. Pressed by groups 
representing transgender workers, in 2015, President Obama issued an executive 
order prohibiting federal contractors from discriminating against workers based 
on their sexual orientation or gender identity. Two months later, the EEOC filed 
its first ever lawsuits to protect transgender workers under Title VII of the Civil 
Rights Act. Later that year, Attorney General Eric Holder announced that, going 
forward, the Justice Department would consider discrimination against trans- 
gender people as covered by the Civil Rights Act’s prohibition of sex discrim- 
ination.*> Nonetheless, attempts have been made to pass legislation requiring 
transgender individuals to use public bathrooms that correspond to the gender 
designated on their birth certificates. In 2016, North Carolina enacted such a law. 
After the federal Department of Justice warned the state that the law violated 
the Civil Rights Act, the state and the department filed opposing lawsuits over 
the issue. As the legal standoff continued, many companies pulled conventions 
and other events out of the state, costing North Carolina’s economy millions of 
dollars. In the midst of this battle, in June 2016, the U.S. military dropped its ban 
against openly transgender people serving in the uniformed services. 
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Latinos and Asian Americans Fight for Rights 


Although the Civil Rights Act of 1964 outlawed discrimination on the basis of 
national origin, limited English proficiency kept many Asian Americans and 
Latinos from full participation in American life. Two developments in the 1970s, 
however, established rights for language minorities. In 1974 the Supreme Court 
ruled in Lau v. Nichols, a suit filed on behalf of Chinese students in San Francisco, 
that school districts have to provide education for students whose English is lim- 
ited. It did not mandate bilingual education, but it established a duty to provide 
instruction that the students could understand. And the 1970 amendments to the 
Voting Rights Act permanently outlawed literacy tests in all 50 states and man- 
dated bilingual ballots or oral assistance for those who speak Spanish, Chinese, 
Japanese, Korean, or Native American languages. 

Asian Americans and Latinos have also been concerned about the impact of 
immigration laws on their civil rights. Many Asian American and Latino orga- 
nizations opposed the Immigration Reform and Control Act of 1986 because it 
imposed sanctions on employers who hire undocumented workers. Such sanc- 
tions, they feared, would lead employers to discriminate against Latinos and Asian 
Americans. These suspicions were confirmed in a 1990 report by the General 
Accounting Office that found employer sanctions had created a “widespread 
pattern of discrimination” against Latinos and others who appear foreign.°” 


Young adults demonstrate their support for the DREAM Act by staging a sit-in protest 
on the floor of Senator John McCain’s headquarters in Tucson, Arizona. The DREAM 
Act would provide a path to permanent residency via military service or college atten- 
dance for individuals who were brought to the United States illegally as children by 
their parents. 
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As we saw in Chapter 3, a number of states, including Arizona, Utah, South 
Carolina, Georgia, and Alabama, have recently passed very strict immigration 
laws. Civil rights groups have contested the laws in court, and the federal Justice 
Department has instituted its own legal challenges. Arizona’s 2010 law provided 
the inspiration for these far-reaching state measures. Arizona’s law required im- 
migrants to carry identity documents with them at all times, made it a crime for 
an undocumented immigrant to apply for a job, gave the police greater powers 
to stop anyone they suspected of being an unauthorized immigrant, and required 
the police to check the immigration status of a person they detain if they suspect 
that person is an unauthorized immigrant. The Justice Department challenged 
the law on the grounds that the federal government was responsible for making 
immigration law, not the states. In 2012, the Court struck down three parts of 
the Arizona law on the grounds that they preempted federal responsibility. These 
included the provision that immigrants carry identity papers, that undocumented 
immigrants cannot apply for jobs, and that police can stop persons they suspect 
of being undocumented immigrants. But the Court let stand the provision that 
required local police to check the immigration status of an individual detained 
for other reasons, if they had grounds to suspect that the person was in the coun- 
try illegally. 

In 2014, President Obama issued executive orders granting quasi-legal status 
and work permits to millions of individuals who entered the United States illegally 
as children or who have children who are American citizens. The Supreme Court 
challenged Obama’s authority to issue the executive order, and in 2016, with only 
eight members on the Court after the death of Justice Scalia, the Court issued a 
4-4 tie.°° The stalemate let stand a lower-court decision striking down Obama’s 
order. The lower-court decision, however, did not establish a binding national 
precedent and the administration seemed likely to ignore it. 


Native Americans Have Sovereignty but Still Lack Rights 


As a language minority, Native Americans were affected by the 1975 amend- 
ments to the Voting Rights Act and the Lau decision. The Lau decision estab- 
lished the right of Native Americans to be taught in their own languages. This 
marked quite a change from the period when Native American children attended 
boarding schools run by the Bureau of Indian Affairs, where they were forbid- 
den from speaking their own languages. In addition to these language-related 
issues, Native Americans have sought to expand their rights on the basis of their 
sovereign status. Since the 1920s and ’30s, Native American tribes have sued the 
federal government for illegally seizing land, seeking monetary reparations and 
land as damages. Both types of damages have been awarded in such suits but only 
in small amounts. Native American tribes have been more successful in winning 
federal recognition of their sovereignty. Sovereign status has, in turn, allowed 
them to exercise greater self-determination. Most significant economically was 
a 1987 Supreme Court decision that freed Native American tribes from most 
state regulations prohibiting gambling. The establishment of casino gambling on 
Native American lands has brought a substantial flow of new income into some 
desperately poor reservations. 
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Disabled Americans Won a Great Victory in 1990 


The concept of rights for the disabled began to emerge in the 1970s as the 
civil rights model spread to other groups. The seed was planted in a little-noticed 
provision of the 1973 Rehabilitation Act, which outlawed discrimination against 
individuals on the basis of disabilities. As in many other cases, the law itself 
helped give rise to the movement demanding rights for the disabled.'!° Model- 
ing it on the NAACP’s Legal Defense Fund, the disability movement founded 
the Disability Rights Education and Defense Fund to press its legal claims. The 
movement achieved its greatest success with the passage of the Americans with 
Disabilities Act of 1990, which guarantees equal employment rights and access 
to public businesses for the disabled and bars discrimination in employment, 
housing, and health care. The EEOC is a body that considers claims of discrimi- 
nation in violation of this act. The impact of the law has been far-reaching as 
businesses and public facilities have installed ramps, elevators, and other devices 
to meet the act’s requirements. !”! 


Gay Men and Lesbians Have Gained Significant Legal Ground 


In less than 50 years, the lesbian, gay, bisexual, transgender, and queer (LGBTQ) 
movement has become one of the largest civil rights movements in contempo- 
rary America. For much of the country’s history, any sexual orientation other than 
heterosexuality was considered “deviant” and many states criminalized sexual acts 
considered to be “unnatural.” Gay people were often afraid to reveal their sexual 
orientation for fear of reprisals, including being fired from their jobs; and the 
police in many cities raided bars and other establishments where it was believed 
that gay people gathered. While no formal restrictions existed on their political 
participation, gay people faced the possibility of ostracism, discrimination, 
assault, and even prosecution. !° 

The contemporary gay rights movement began in earnest in the 1960s, grow- 
ing into a well-financed and sophisticated lobby. But until 1996, there was no 
Supreme Court ruling or national legislation explicitly protecting gays and lesbi- 
ans from discrimination. The first gay rights case that the Court decided, Bowers 
v. Hardwick (1986), ruled against a right to privacy that would protect consen- 
sual homosexual activity.!°? After the Bowers decision, the gay and lesbian rights 
movement sought suitable legal cases to test the constitutionality of discrimina- 
tion against gay men and lesbians, much as the black civil rights movement did 
in the late 1940s and ’50s. As one advocate put it, “lesbians and gay men are 
looking for their Brown v. Board of Education.”'* In 1996, the Supreme Court, in 
Romer v. Evans, explicitly extended fundamental civil rights protections to gays 
and lesbians by declaring unconstitutional a 1992 amendment to the Colorado 
state constitution that prohibited local governments from passing ordinances 
to protect gay rights.!° In its decision, the Court highlighted the connection 
between gay rights and civil rights as it declared discrimination against gay 
people unconstitutional. 

The gay community won another major victory in the 2003 case of 
Lawrence v. Texas, in which the Supreme Court overturned Bowers and struck 
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7 
Edith Windsor (left center) won her case in 2013 when the Supreme Court struck down the 
portion of the Defense of Marriage Act denying federal benefits to married same-sex couples. 
This decision paved the way for the Court decision two years later legalizing same-sex marriage 
nationwide. The Obama administration showed its support by illuminating the White House 
in rainbow light (right). 


down a Texas law that made certain sexual conduct between consenting partners 
of the same sex illegal. Extending the right-to-privacy umbrella to lesbians and gay 
men, the Court said that “petitioners are entitled to respect for their private lives. 
The State cannot demean their existence or control their destiny by making their 
private sexual conduct a crime.”! 

While the ruling in Lawrence struck down laws that made homosexual acts 
a crime, it did not change federal and state laws that deprived gay people of 
full civil rights, including the right to marry. In 2013 the Supreme Court struck 
down a federal law (the Defense of Marriage Act, or DOMA) that barred benefits 
to married same-sex couples and let stand a California law recognizing same- 
sex marriage. Invoking several constitutional protections, the cases significantly 
strengthened the rights of married gay couples.!°’ The federal government subse- 
quently expanded recognition of same-sex marriages for the purpose of federal 
benefits and legal proceedings, such as survivor benefits, bankruptcies, tax pur- 
poses, and immigration. 

In 2015 the Supreme Court clarified the law concerning same-sex marriage. 
In the landmark case of Obergefell v. Hodges, the Court ruled that the Constitu- 
tion’s equal protection clause and the Fourteenth Amendment’s due process clause 
guarantee same-sex couples the right to marry in all states and required states to 
recognize same-sex marriages performed in other jurisdictions.!°° Though deemed 
controversial, the Court’s decision actually reflected a shift in public opinion on 
same-sex unions, with a majority of Americans now favoring the right of same-sex 
couples to wed. 

Another significant victory at the national level occurred in 2009, when new 
legislation extended the definition of hate crimes to include crimes against gays 
and transgender people. Such legislation had been sought since the 1998 murder 
of Matthew Shepard, a Wyoming college student who was brutally slain because 
of his sexual orientation. The new law allows for tougher penalties when a crime is 
designated a hate crime. In another important victory for the gay rights movement, 
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Same-Sex Marriage around the World 


When the U.S. Supreme Court legalized most of these countries are in Western 
same-sex marriage in 2015, the United States | Europe and the Americas, and we see in the 
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an executive order signed by President Obama in 2011 repealed the U.S. military’s 
“Don’t Ask, Don’t Tell” policy, a 20-year-old rule that expelled gays and lesbians 
from the military if they made their sexual orientation known. The new policy 
allows gays to serve openly in the military. 


© Affirmative Action Attempts to Right Past Wrongs 


Over the past half-century, the relatively 

narrow goal of equalizing opportunity by 

eliminating discriminatory barriers devel- 

oped toward the far broader goal of affirma- 

tive action, government policies or programs 
that seek to redress past injustices against specified groups by making special 
efforts to provide members of these groups with access to educational and employ- 
ment opportunities. An affirmative action policy uses two novel approaches: 
(1) positive or benign discrimination in which race or some other status is counted 
as a positive rather than negative factor and (2) compensatory action to favor 
members of the disadvantaged group who themselves may never have been the 
victims of discrimination. 

Affirmative action also took the form of efforts by the agencies in the Depart- 
ment of Health, Education, and Welfare to shift their focus from “desegregation” 
to “integration.”!°° Federal agencies required school districts to present plans for 
busing children across district lines, for closing certain schools, and for redistribut- 
ing faculties as well as students or face the loss of aid from the federal government. 
The guidelines constituted preferential treatment to compensate for past discrimi- 
nation, leading to a dramatic increase in the numbers of black children attending 
integrated classes. 

Affirmative action was also initiated in the area of employment opportunity. 
The EEOC has often required plans whereby employers must attempt to increase 
the number of minority employees, and the Department of Labor has used the 
threat of contract revocation for the same purpose. 


The Supreme Court Shifts the Burden of 
Proof in Affirmative Action 


Efforts by the government to shape the meaning of affirmative action today tend 
to center on one key issue: What is the appropriate level of review in affirmative 
action cases—that is, on whom should the burden of proof be placed: the plain- 
tiff, to show that discrimination has not occurred, or the defendant, to show that 
discrimination has occurred? Affirmative action was first addressed formally by 
the Supreme Court in the case of Allan Bakke. Bakke, a white male, brought suit 
against the University of California at Davis Medical School on the grounds that it 
denied him admission on the basis of his race. (That year the school had reserved 
16 of its 100 available slots for minority applicants.) Bakke argued that his grades 
and test scores had ranked him well above many students who had been accepted 
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at the school and that the only possible explanation for his rejection was that he 
was white, whereas those others accepted were black or Latino. In 1978, Bakke 
won his case before the Supreme Court and was admitted to the medical school, 
but he did not succeed in getting affirmative action declared unconstitutional. The 
Court accepted the argument that achieving “a diverse student body” was “a com- 
pelling public purpose,” but it ruled that the method of a rigid quota of student 
slots assigned on the basis of race was incompatible with the Fourteenth Amend- 
ment’s equal protection clause. Thus, the Court permitted universities and other 
hiring authorities to continue to take minority status into consideration but barred 
the use of quotas.!!° 

The Supreme Court’s 1995 ruling in Adarand Constructors v. Pena further weak- 
ened affirmative action. This decision stated that race-based policies must survive 
strict scrutiny, placing the burden on the government to show that such affirmative 
action programs serve a compelling government interest and are narrowly tailored 
to address identifiable past discrimination.!!! 

This betwixt-and-between status of affirmative action was how things stood in 
2003, when the Supreme Court took two cases against the University of Michigan. 
In Grutter v. Bollinger, the Court upheld the “holistic” and “individualized” affir- 
mative action program used by Michigan’s law school, finding it in keeping with 
the standard set in the Bakke case.''? Michigan’s undergraduate affirmative ac- 
tion program was declared unconstitutional, however, in Gratz v. Bollinger because 
its ranking system for admissions gave specific points (20 out of 150) to African 
American, Latino, and Native American applicants.'!> This approach was barred 
for resembling too closely the specific numerical quota system struck down by 
Bakke. In 2013 the Court indicated in Fisher v. University of Texas that a school’s 
affirmative action program of admissions that seems to discriminate in favor of 
black students must be subjected to the same “strict scrutiny” as a program that 
seems to discriminate against black students and sent the case back to the lower 
courts for consideration.!!* The Court heard the case again in 2016, and declared 
that some intrusion on equal protection was warranted by the importance of creat- 
ing a diverse student body.!'5 


Civil Liberties, Civil Rights, 
and Your Future 


Government surveillance of its citizens—encompassing their communications, 
travel, and personal conduct—is among the major civil liberties questions facing 
Americans today. Revelations in 2013 of extensive electronic surveillance by the 
NSA of Americans’ phone and Internet communications caused an uproar in 
Congress and in the country. 

While many expressed concerns about citizens’ privacy, NSA officials declared 
in 2013 congressional testimony that the agency’s eavesdropping program had 
averted dozens of potential terrorist attacks. But since the matters were highly 
classified, no actual proof of these assertions was proffered, and many members 


CIVIL LIBERTIES, CIVIL RIGHTS, AND YOUR FUTURE 135 


of Congress expressed doubts about the agency’s claims. Later, the NSA conceded 
that its domestic surveillance programs had possibly thwarted only one terror 
ist plot, rather than the dozens initially claimed. Are worries about privacy over- 
blown, or are the actual threats exaggerated? How have new technologies affected 
the government’s ability to monitor its citizens? These issues, along with questions 
about the right to bear arms, the use of the death penalty, and religious freedom 
(see the “Who Participates?” feature on the facing page) are unlikely to go away 
anytime soon. 

For the past several decades, the civil rights revolution has broadened to include 
not only women and Latinos but sexual orientation and immigration status. As our 
nation becomes more and more diverse, equal protection of the laws will become 
more and more important. What civil rights battles now appear on the country’s 
horizon? And how does a country based on the democratic principle of majority 
rule ensure that the civil rights of minorities are protected? 
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WHO PARTICIPATES? 


Religious Affiliation and 
Freedom of Religion 


Percentage of American Adults in Each Religious Tradition 


Under the First Amendment, Americans enjoy the freedom to practice (or not 
practice) the religion of their choice. Most Americans identify with and participate 
in some form of religion. 


Protestant 46.5% @ Muslim 0.9% @ Nothing in particular 15.8% 
© Catholic 20.8% @ Buddhist 0.7% © Agnostic 4% 

Other Christian 3.3% @ Hindu 0.7% @ Atheist 3.1% 

© Jewish 1.9% © Other faiths 1.7% @® Don't know 0.6% 


SOURCE: Pew Research Center, “America’s Changing Religious 
Landscape," www.pewforum.org/2015/05/12/americas-changing 
-religious-landscape, (accessed 9/20/15). 
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Know Your First Amendment Rights 


Learn more about freedom of religion from a variety of legal scholars at 


Share your opinion about the First Amendment and religion on campus 
with your school newspaper. Find information about students’ religious 
rights at 


Learn more about your other First Amendment rights, such as free speech 
on the Internet, at 
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d) prior restraint. 
e) strict scrutiny. 


. Which of the following protections are 

not contained in the First Amendment? 

(pp. 103-9) 

a) the establishment clause 

b) the free exercise clause 

c) freedom of the press 

d) the right to peaceably assemble 

e) freedom from unlawful searches 
and seizures 


. In McDonald v. Chicago, the Supreme 

Court ruled that (p. 110) 

a) states can require citizens to own 
firearms. 

b) federal grants can be used to 
support the formation of state 
militias. 

c) felons can be prevented from 
purchasing assault rifles. 

d) the Second Amendment applies 
to states as well as the federal 
government. 

e) the Second Amendment applies 
only to the federal government and 
not to states. 


. The Fourth, Fifth, Sixth, and Eighth amend- 


ments, taken together, define (p. 111) 
a) due process of law. 

b) free speech. 

c) the right to bear arms. 

d) civil rights of minorities. 

e) freedom of religion. 


. In Mapp v. Ohio, the Supreme Court 

ruled that (pp. 111-12) 

a) evidence obtained from an illegal 
search could not be introduced 
in a trial. 

b) the government must provide 
legal counsel for defendants 
who are too poor to provide for 
themselves. 

c) persons under arrest must be 
informed prior to police interroga- 
tion of their rights to remain 
silent and to have the benefits of 
legal counsel. 

d) the government has the right 
to take private property for 
public use if just compensation 
is provided. 

e) a person cannot be tried twice for 
the same crime. 
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In which case did the Supreme 

Court rule that state governments 

no longer had the authority to 

make private sexual behavior a 

crime? (p. 118) 

a) Webster v. Reproductive Health 
Services 

b) Gonzales v. Oregon 

c) Lawrence v. Texas 

d) Bowers v. Hardwick 

e) Texas v. Johnson 


Which of the following was not a way 

the Twenty-Fourth Amendment of 1964 

and the Voting Rights Act of 1965 

significantly extended and protected 

voting rights? (p. 124) 

a) barring literacy tests as a condition 
for voting in six southern states 

b) requiring all voters to register two 
weeks before any federal election 

c) making it a crime to interfere with 
voting 

d) abolishing the poll tax 

e) providing for the replacement 
of local registrars with federally 
appointed registrars in counties 
designated as significantly 
resistant to registering eligible 
black voters 


The Supreme Court’s decision in 
Bakke v. Board of Regents was signifi- 
cant because (pp. 134-35) 

a) it stated that race can never be 
used as a factor in university 
admissions. 

b) it stated that achieving diversity 
was a “compelling public purpose’ 
but a rigid quota system based on 
race was incompatible with the 
Fourteenth Amendment’s equal 
protection clause. 

c) it permitted quotas and 
separate university admission 
standards for members of 
minority groups. 

d) it upheld the constitutionality of 
mechanical point systems that 
favor minority applicants in 
university admissions. 

e) it declared that affirmative 
action policies would no longer 
be subject to strict scrutiny from 
the courts. 


” 
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Key Terms 


affirmative action (p. 134) government 
policies or programs that seek to redress 
past injustices against specified groups by 
making special efforts to provide members of 
these groups with access to educational and 
employment opportunities 


bill of attainder (p. 97) a law that declares 
a person guilty of a crime without a trial 


Brown v. Board of Education (p. 120) the 
1954 Supreme Court decision that struck 
down the “separate but equal” doctrine as 
fundamentally unequal; this case eliminated 
state power to use race as a criterion for 
discrimination in law and provided the 
national government with the power to 
intervene by exercising strict regulatory 
policies against discriminatory actions 


civil liberties (p. 95) areas of personal 
freedom constitutionally protected from 
government interference 


civil rights (p. 96) obligation imposed on 
government to take positive action to protect 
citizens from any illegal action of government 
agencies and of other private citizens 


“clear and present danger” test (p. 104) 
test to determine whether speech is 
protected or unprotected, based on its 
capacity to present a “clear and present 
danger” to society 


double jeopardy (p. 113) the Fifth Amendment 
right providing that a person cannot be tried 
twice for the same crime 


due process of law (p. 98) the right of every 
citizen against arbitrary action by national or 
state governments 


eminent domain (p. 114) the right of 
government to take private property for 
public use 


equal protection clause (p. 118) provision 
of the Fourteenth Amendment guaranteeing 
citizens “the equal protection of the laws”; 
this clause has served as the basis for the 
civil rights of African Americans, women, and 
other groups 


establishment clause (p. 101) the 

First Amendment clause that says that 
“Congress shall make no law respecting an 
establishment of religion”; this law means 
that a “wall of separation” exists between 
church and state 


exclusionary rule (p. 111) the ability of 
courts to exclude evidence obtained in 
violation of the Fourth Amendment 


ex post facto laws (p. 97) laws that declare 
an action to be illegal after it has been 
committed 


fighting words (p. 108) speech that directly 
incites damaging conduct 


free exercise clause (p. 102) the First 
Amendment clause that protects a citizen’s 
right to believe and practice whatever religion 
he or she chooses 


grand jury (p. 113) jury that determines 
whether sufficient evidence is available to 
justify a trial; grand juries do not rule on the 
accused's guilt or innocence 


habeas corpus (p. 97) a court order 
demanding that an individual in custody be 
brought into court and shown the cause for 
detention 


libel (p. 107) a written statement made 
in “reckless disregard of the truth” that 
is considered damaging to a victim 
because it is “malicious, scandalous, 
and defamatory” 


Miranda rule (p. 114) the requirement, 
articulated by the Supreme Court in Miranda 
v. Arizona (1966), that persons under arrest 
must be informed prior to police interrogation 
of their rights to remain silent and to have 
the benefit of legal counsel 


prior restraint (p. 106) an effort by a 
governmental agency to block the publication 
of material it deems libelous or harmful in 
some other way; censorship; in the United 
States, the courts forbid prior restraint 
except under the most extraordinary 
circumstances 
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selective incorporation (p. 99) the process 
by which different protections in the Bill of 
Rights were incorporated into the Fourteenth 
Amendment, thus guaranteeing citizens 
protection from state as well as national 
governments 


“separate but equal” rule (p. 119) doctrine 
that public accommodations could be 
segregated by race but still be considered 
equal 
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slander (p. 107) an oral statement made 

in “reckless disregard of the truth” that is 
considered damaging to the victim because it 
is “malicious, scandalous, and defamatory” 


strict scrutiny (p. 103) a test used by the 
Supreme Court in racial discrimination cases 
and other cases involving civil liberties and civil 
rights that places the burden of proof on the 
government rather than on the challengers to 
show that the law in question is constitutional 
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movement to increase the minimum 
wage to $15 an hour has continued 
the national discussion on wealth 
distribution in the United States. 


on 


Public Opinion 


WHAT GOVERNMENT DOES AND WHY IT MATTERS We expect 
government to pay attention to the people, and research has shown that 
public opinion does indeed have a significant impact on public policy. There 
are debates among scholars, however, about whether the public is sufficiently 
informed about politics, as well as whether elected officials represent the inter- 
ests of all Americans or only some Americans. 

Consider public opinion on certain economic policies. Economic inequality— 
a growing gap in income between the very richest Americans and everyone 
else—is a striking condition of contemporary America. Political scientist 
Larry Bartels has shown that the gap between the super-rich and everyone 
else has increased since the 1980s and continues to grow. Between 1993 
and 2013, the income of the top 1 percent of Americans grew 62.4 percent, 
while the income of the other 99 percent grew 7.3 percent. While the aver- 
age household income in the United States was $56,516 in 2015, the top 
5 percent of earners had an income of at least $214,463. The United States 
has some of the highest economic inequality in the world.? 

Are Americans aware of this growing economic inequality? Public opinion 
polls have shown that while most Americans acknowledge the large gap 
between the rich and the poor in the United States, only 47 percent thought 
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it was a serious problem in 2013.4 But public opinion on inequality of wealth 
has shifted in recent years, becoming more in line with the reality of economic 
conditions. A 2015 survey found that 67 percent of Americans believed the “gap 
between the rich and the poor in the United States is getting larger,” a major in- 
crease from two years prior. Six in 10 Americans now Say that it is mainly just a 
few people at the top who have a chance to get ahead.° 

Today large majorities of Americans favor a variety of proposals aimed at 
strengthening workers’ rights, including paid sick leave and paid family leave, and 
raising taxes on the wealthy. A recent movement to increase the minimum wage 
to $15 an hour has sparked rallies and strikes in many cities round the country 
as organized labor and antipoverty groups worked to draw attention to income 
inequality. Furthermore, partisanship appears to have a big effect on people’s 
opinions. While 89 percent of Democrats agreed that money and wealth in 
the United States should be more evenly distributed among more people, just 
44 percent of Republicans agreed.® Still, concern about inequality is growing on 
both sides and challenges long-held beliefs about economic opportunity. 

What caused this shift in public opinion on economic inequality? Will policy 
makers in government respond to these changing opinions and if so, how? As we 
will see in this chapter, an informed public is crucial in order for citizens to have 
their voices heard, and what people think about politics matters. In the first four 
chapters, we have examined the development of the American government. With 
this chapter, we turn to American politics as it operates in society. We begin with 


public opinion. 
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@ Public Opinion Represents Attitudes about Politics 


The term public opinion refers to the atti- 
tudes citizens have about political issues, 
leaders, institutions, and events. It is useful 
to distinguish between values and beliefs, on 
the one hand, and attitudes and opinions, on 
the other. Values (or beliefs) are the basic 
principles that shape a person’s opinions 
about political issues and events. They constitute a person’s basic orientation 
to politics. Values underlie deep-rooted goals, aspirations, and ideals that shape 
an individual’s perceptions of political issues and events. Liberty, equality of 
opportunity, and democracy, for example, are basic political values held by most 
Americans. 

An attitude (or opinion) is a specific preference on a particular issue. An 
individual may have an attitude toward American policy in the Middle East or an 
opinion about economic inequality in the United States. The attitude or opinion may 
have emerged from a broad belief about the purpose of military intervention or 
about the role of government in the economy, but the opinion itself is very specific. 
Some attitudes may be short-lived and can change based on changing circum- 
stances or new information. 

Factors such as race, gender, income, age, religion, and region—which not only 
affect individuals’ interests but also shape their experiences and upbringing— 
influence Americans’ beliefs and opinions. For example, individuals whose incomes 
differ substantially have correspondingly different views on the desirability of any 
number of important economic and social programs. In general, the poor—who 
are the chief beneficiaries of these programs—support them more strongly than do 
those who are wealthier and pay more of the taxes that fund the programs. Blacks 
and whites have different views on issues that touch upon civil rights and race 
relations, such as affirmative action, presumably reflecting differences of interest 
and historical experience. In recent years, many observers have begun to take note 
of various differences between the views expressed by men and those expressed 
by women, especially on foreign policy questions, where women appear to be 
much more concerned with the dangers of war. Political attitudes are also strongly 
influenced by partisanship (e.g., Republican versus Democrat) and ideology 
(e.g., conservative versus liberal). 

Opinions about issues and politics have emotional underpinnings as well.’ 
Emotional responses to candidates or policies run the gamut from strongly positive 
to strongly negative, and these emotions are traditionally measured by survey ques- 
tions asking if a candidate (or individual, event, or issue) makes the respondent feel 
fearful, anxious, angry, or enthusiastic. Contrary to the idea that public opinion 
is purely rational, feelings are complicated and often irrational; once individuals 
become emotionally attached to particular beliefs, they tend to hold on to those 
beliefs even in the face of contradictory information. Using emotions as a guide, 
individuals form opinions quickly in response to current events.® 

Take, for example, public opinion about foreign policy and global terrorism. 
When President Obama entered the White House in 2008, Americans had tired 
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Emotional responses to events can have a substantial effect on public opinion. The fear 
and anger that many Americans felt following the 2015 terrorist attacks on Paris by ISIS 
contributed to increased public support for military intervention in the Middle East. 


of the Iraq War (begun in 2003), and large majorities wanted the United States 
to withdraw troops from the region. But in 2015, most Americans again favored 
military intervention in the Middle East. Why? Emotions may be part of the 
answer. Viral news spread rapidly beginning in 2014 when an extremist militia 
group calling itself the Islamic State of Iraq and Syria (ISIS) used the web to 
distribute gruesome videos of beheadings of foreign journalists, soldiers, and 
Christians. ISIS gained momentum quickly, taking over large swaths of Iraq and 
Syria, including key cities, trade routes, and oil fields. Media coverage of the 
militant group fueled emotions of fear, and by 2015 more than twice as many 
people approved as disapproved of the military campaign against ISIS.° 


Americans Share Common Political Values 


Most Americans share a common set of values, including a belief in the principles, 
if not always the actual practice, of liberty, equality, and democracy. The United 
States was founded on the principle of individual liberty, or freedom. Since the 
birth of our nation, Americans have always voiced strong support for the idea of 
liberty and typically support the notion that governmental interference in indi- 
viduals’ lives and property should be kept to a minimum. 

Similarly, equality of opportunity has always been an important theme in Ameri- 
can society. Most Americans believe that all individuals should be allowed to seek 
personal and material/economic success. Moreover, Americans generally believe 
that such success should be the result of individual effort and ability, rather than 
family connections or other forms of special privilege. Quality public education is 
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one of the most important mechanisms for obtaining equality of opportunity in 
that it allows individuals, regardless of personal or family wealth, a chance to 
get ahead. Today, the Internet is an important example of equality of opportu- 
nity by providing online access to news, politics, jobs, and other benefits of digital 
citizenship. '° 

Most Americans also believe in democracy. They believe that every citizen 
should have the opportunity to take part in the nation’s governmental and policy- 
making processes and to have some say in determining how he is governed, 
including the right to vote in elections.'! Figure 5.1 shows there is consensus among 
Americans on fundamental values. 

Obviously, the principles that Americans espouse have not always been put 
into practice. For 200 years, Americans embraced the principles of individual lib- 
erty and equality of opportunity while denying them in practice to generations of 
African Americans. Yet the strength of the principles ultimately helped overcome 
practices that deviated from those principles. 


FIGURE 5.1 Americans’ Support for Fundamental Values 


Americans support equality of opportunity, liberty, and democracy in principle; but 

do they always support these values in practice? What limits, if any, do you think 
Americans favor when it comes to equality, liberty, and democracy? 

SOURCES: Pew Research Center for the People and the Press Values Survey, http://www.people-press.org/question 
-search/?qid=1811658&pid=51&ccid=50#top (accessed 2/5/14). Jacob Poushter and Dionna Givens, “Where the 
World Sees Limits to Free Speech,” Pew Research Center, Fact Tank, November 18, 2015, www.pewresearch.org 


/fact-tank/2015/11/18/where-the-world-sees-limits-to-free-speech/ (accessed 11/18/15). First Amendment Center, 
www.firstamendmentcenter.org (accessed 10/22/12). 
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America’s Dominant Political Ideologies 
Are Liberalism and Conservatism 


As we noted in the previous section, Americans share broadly in their fundamental 
political values. However, the application of these values to specific policies varies 
quite a bit. The set of underlying orientations, ideas, and beliefs through which 
we come to understand and interpret politics is called a political ideology. In the 
United States today, a variety of ideologies compete for attention and support, but 
two are dominant: liberalism and conservatism. 


Liberalism In classical political theory, a liberal was someone who favored indi- 
vidual initiative and was suspicious of governments and their ability to manage 
economic and social affairs—a definition akin to that of today’s libertarian. The 
proponents of a larger and more active government called themselves progressives. 
In the early twentieth century, many liberals and progressives coalesced around 
the doctrine of “social liberalism,” which represented recognition that government 
action might be needed to preserve individual liberty. Today’s liberals are social 
liberals rather than classical liberals. 

In contemporary politics being liberal has come to imply supporting political 
and social reform; extensive government intervention in the economy and pro- 
gressive taxation; workers’ rights; the expansion of federal social services; more 
vigorous efforts on behalf of the poor, minorities, and women; and greater concern 
for consumers and the environment. Liberals generally support abortion rights and 
rights for gays and lesbians and are concerned with protecting the rights of people 
accused of crime. In international affairs, liberals often support arms control, aid to 
poor nations, and international organizations such as the United Nations; liberals 
generally oppose the development and testing of nuclear weapons and are suspi- 
cious of the use of American troops to influence the affairs of developing nations. 


Conservatism By contrast, conservatives generally support the social and eco- 
nomic status quo and are suspicious of efforts to introduce new political formu- 
lae and economic arrangements. They believe strongly that a large and powerful 
government poses a threat to the freedom of individual citizens. Ironically, today’s 
conservatives support the views of classical liberalism. Today, in the domestic arena, 
conservatives generally oppose the expansion of governmental activity, asserting 
that solutions to social and economic problems can and should be developed in 
the private sector. Conservatives particularly oppose efforts to impose government 
regulation on business and the environment, maintaining that regulation frequently 
leads to economic inefficiency, is costly, and can ultimately lower the entire nation’s 
standard of living. In terms of social policy, many conservatives support school 
prayer and traditional family arrangements and are concerned about law and order; 
conservatives generally oppose abortion, same-sex marriage, and the use of man- 
datory school busing to achieve the racial integration of schools. In international 
affairs, conservatism has come to mean support for military intervention and the 
maintenance of American military power as well as a desire to restrict immigration. 

Other political ideologies also influence American politics. Libertarians, for 
example, argue that government interferes with freedom of expression, free markets, 
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FIGURE 5.2 Americans’ Ideology 


More Americans identify themselves as “conservatives” than “liberals.” During the 
period shown in this figure, however, Americans have had two Democratic presidents 
and have several times elected Democratic majorities to a house of Congress. What 
might account for this apparent discrepancy? What role do moderates play in the 
electorate? How stable is Americans’ ideology over time? 


SOURCE: Lydia Saad, “Conservatives Hang On to Ideology Lead by a Thread,” Gallup, January 11, 2016, www.gallup 
.com/poll/188129/conservatives-hang-ideology-lead-thread.aspx (accessed 10/3/16). 
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and society and thus should be limited to as few spheres of activity as possible 
(national defense being a notable exception). Libertarians prefer government to be 
even smaller than that favored by conservatives. While libertarians believe in less 
government intervention in economic and social realms, socialists argue that more 
government is necessary to promote justice and to reduce economic inequality. 


Americans’ Ideologies Today Although many Americans subscribe to libertari- 
anism, socialism, or other ideologies in part, most describe themselves as either 
liberals, conservatives, or moderates. Figure 5.2 shows that the percentage of 
Americans who consider themselves moderates, liberals, or conservatives has 
remained relatively constant since the 1990s. Gallup surveys indicate that as of 
2015, 37 percent of Americans considered themselves conservatives, 35 percent 
moderates, and 24 percent liberals. Within each ideological group, individual beliefs 
often vary. Many conservatives support at least some government social programs, 
and many liberals favor strong national defense or oppose government regulations. 


Americans Exhibit Low Trust in Government 


One of the most important measures of public opinion in a democracy is trust in 
government. High levels of political trust create legitimacy for democratic gov- 
ernment, whereas very low levels can cause concern. Many scholars and political 
pundits argue that Americans are becoming more and more disenchanted with 
traditional political institutions; public approval of Congress reached a low of 
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only 10 percent in 2014. “Critical citizens” are characterized by high expectations 
of democracy as an ideal and yet low evaluations of the actual performance of 
government.!” 

Why does public opinion in the form of trust matter? Declining trust has been 
linked to declines in political participation and voting. Low confidence in gov- 
ernment and elected officials is related to the perception that the government is 
unable to solve problems, spend money in an effective or efficient way, or represent 
the interests and policy preferences of average voters.!% 

The Pew Research Center has tracked trust in the federal government from 
1958 to 2015 by asking this question on national surveys: “How much of the time 
do you trust the government in Washington?” The percentage of Americans who 
indicate they trust the government “just about always or most of the time” has 
fallen from 73 percent in 1960 to just 19 percent in 2015. These trends span party 
lines. In 2015 only 11 percent of Republicans indicated they trusted government 
all or most of the time compared with 16 percent of independents and 26 percent 
of Democrats. (When Republicans hold the White House, slightly more Republi- 
cans trust government than Democrats.) 


@ Political Socialization Shapes Public Opinion 


People’s attitudes about political issues and 
elected officials tend to be shaped by under- 
lying political beliefs and values. For exam- 
ple, an individual who has negative feelings 
about government intervention in America’s 
economy and society would probably oppose 
the development of new social and health care programs. Similarly, someone who 
distrusts the military would likely be suspicious of any call for the use of U.S. 
troops. The processes through which these underlying political beliefs and values 
are formed are collectively called political socialization. 

Probably no nation, and certainly no democracy, could survive if its citizens 
did not share some fundamental beliefs. If Americans had few common values 
or perspectives, it would be very difficult for them to reach agreement on 
particular issues. In contemporary America, some elements of the socialization 
process tend to produce differences in outlook, whereas others promote simi- 
larities. The agents of socialization that shape political beliefs are the family and 
social networks, social groups and race, political party affiliation, education, and 
political environment. 


The Family and Social Networks Most people acquire their initial orienta- 
tion to politics from their families. As might be expected, differences in family 
background tend to produce divergent political perspectives. Although relatively 
few parents spend much time directly teaching their children about politics, 
political conversations occur in many households, and children tend to absorb 
the political views of parents and other caregivers, often without realizing it. 
Studies find, for example, that political party preferences are initially acquired 
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Children are socialized into political environments in ways large and small, from attending 
political rallies with their parents to hearing offhand comments at the dinner table. What 
political opinions did you learn from your parents? 


at home. Children raised in households in which the primary caregivers are 
Democrats tend to become Democrats, whereas children raised in homes where 
their caregivers are Republicans tend to favor the Republican Party.!> Similarly, 
children reared in politically liberal households are more likely than not to 
develop a liberal outlook, whereas children raised in politically conservative 
settings are likely to see the world through conservative lenses. Family, friends, 
coworkers, and neighbors are an important source of political orientation for 
nearly everyone. 

Online social networks such as Facebook and Twitter may increase the role of 
peers in shaping public opinion. For example, after the June 2015 Supreme Court 
decision legalizing same-sex marriage nationwide, Facebook launched a “Celebrate 
Pride” tool that enabled users to give their profile pictures a rainbow-tinted back- 
ground to show their support for gay rights, signaling to friends and family their 
opinion on this issue. In the 72 hours following the Court’s decision, 26 million 
individuals added this filter to their profile picture.'° This phenomenon was associ- 
ated with upticks in public support for same-sex marriage rights; in 2015 a record 
high of 55 percent of Americans believed marriages between same-sex couples 
should be recognized by law.!’ 


Education Often thought of as a great equalizer, education is also an important 
source of differences in political perspectives. Governments use public education 
to try to teach all children a common set of civic values; it is mainly in school 
that Americans acquire their basic beliefs in liberty, equality, and democracy. In 
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history classes, students are taught that the Founders fought for the principle of 
liberty. In studying such topics as the Constitution, the Civil War, and the civil 
rights movement, students are taught the importance of equality. Research finds 
education to be a strong predictor of tolerance for racial minorities.'!* Through 
participation in class elections and student government, students are taught the 
virtues of democracy. These lessons are repeated in every grade and in many con- 
texts. It is no wonder they constitute such an important element in Americans’ 
beliefs. 

At the same time, differences in formal education are strongly associated with 
differences in political outlook. In particular, those who attend college are often 
exposed to modes of thought that will distinguish them from their friends and 
neighbors who do not pursue college diplomas. One of the major differences be- 
tween college graduates and other Americans is that higher levels of education are 
associated with greater involvement in politics. College graduates are more likely to 
vote, join campaigns, take part in protests, and generally make their voices heard.!° 


Social Groups and Public Opinion Another important source of political val- 
ues is the social groups to which individuals belong. Social groups include those 
that individuals haven’t chosen (national, religious, gender, and racial groups, for 
example) and those they join willingly (such as political parties, labor unions, the 
military, and environmental, educational, and occupational groups). Group mem- 
bership gives individuals experiences and perspectives that shape their view of 
political and social life. 


Race and Ethnicity Among the most important of these is race. The experiences 
of blacks and whites, for example, can differ significantly. Blacks are a minority and 
have been victims of persecution and discrimination throughout American his- 
tory. Blacks and whites also have different occupational opportunities, often live in 
separate communities, and may attend separate schools. Such differences tend to 
produce distinctive political outlooks. That black and white Americans have differ- 
ent views is reflected in public perception of fair treatment across racial groups in 
the United States (see Figure 5.3). 

For example, blacks and whites differ significantly in views of the role of race in 
the criminal justice system. In 2009, 80 percent of African Americans said blacks 
and other minorities do not get equal treatment under the law; the number of 
whites giving this response was just 
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FIGURE 5.3 Perception of Fair Treatment across Racial Groups 


In the United States, racial groups may not perceive race relations in precisely 

the same way. How, according to the data in this figure, do blacks and whites 
differ in their views on race relations? Which group is more likely to think that 

race relations are good? What factors help to account for these differences 

in perception? 

SOURCE: Brakkton Booker, “How Equal Is American Opportunity? Survey Shows Attitudes Vary by Race,” National 


Public Radio, September 21, 2015, www.npr.org/sections/thetwo-way/2015/09/21/442068004/how-equal-is 
-american-opportunity-survey-shows-attitudes-vary-by-race (accessed 3/11/16). 
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AO percent.’ In the past few years, however, widely publicized incidents of exces- 
sive use of police force against African Americans around the country have begun 
to cause a shift in public opinion on this issue. The activist movement Black Lives 
Matter took off in 2014 after the killing of Michael Brown, an unarmed, 18-year- 
old African American, by a police officer in Ferguson, Missouri. Protests erupted 
across the nation when the officer, Darren Wilson, was not indicted. One month 
after that verdict, a police officer in New York was not indicted despite video evi- 
dence that he had used a chokehold and other means of force on Eric Garner, 
an African American man heard repeatedly asserting that he could not breathe. 
The Black Lives Matter movement has quickly gained momentum in response to 
the growing number of these incidents. By 2015, 90 percent of African Americans 
agreed that blacks and whites are not treated equally by police and 54 percent 
of whites felt the same way, showing that while there is still a racial divide on 
this issue, opinions on it have changed significantly over the past few years.”! Strik- 
ingly, half of all Americans now agree that racism is a big problem, compared to only 
26 percent in 2009.77 

Ethnicity also affects policy attitudes. Latinos are the fastest-growing minor- 
ity population in the United States. While most Latinos are white in race, their 
shared Hispanic ethnicity contributes to a group consciousness that shapes 
opinions. Unsurprisingly, immigration is one of the most important policy issues 
among Latinos, with significant majorities of Latinos concerned about restrictive 
immigration politics. With respect to ideology, Latinos typically are supportive 
of government policy to improve the lives of citizens and to reduce prevail- 
ing inequality, which includes favoring public funding for education, health, and 
welfare. While Latinos tend to be fairly religious, Latino Decision surveys find 
they do not allow their religious beliefs to dictate their political decisions—they 
are thus less likely to vote for conservative politicians because of social issues.” 
This helps explain why a majority of Latinos supported Democratic candidate 
Hillary Clinton for president in 2016. 


Gender Men and women have important differences of opinion as well. Reflect- 
ing differences in social roles and occupational patterns, women tend to oppose 
military intervention more than men, are more likely than men to favor policies 
to protect the environment, and are more likely to support government educa- 
tion and social programs. Perhaps because of these differences on issues, women 
are more likely than men to vote for Democratic candidates. This tendency of 
men’s and women’s opinions to differ is known as the gender gap. Table 5.1 shows 
that across different policy areas, men’s and women’s opinions vary from a 5- to 
20-point difference. 


Party Affiliation Political party membership or loyalty is one of the most 
important factors affecting political orientation.** We can think of partisanship as 
red-tinted (referring to the Republican Party) or blue-tinted (referring to the 
Democratic Party) glasses that color opinion on a vast array of issues. Partisans 
tend to rely on party leaders and the media for cues on the appropriate posi- 
tions to take on major political issues.*> Walter Lippmann, an influential political 
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On many policy issues, there is an approximately 5- to 20-point gap between the opinions 
of men and women. What might explain this consistent difference? 


POLICY MEN WOMEN GENDER GAP 
Support cutting defense spending 38 43 5 points 
Support cutting domestic spending 43 34 9 points 

Favor raising the minimum wage 68 81 13 points 
Favor background checks to 82 OD 10 points 


purchase guns 
Support banning assault rifles yal Tal 20 points 


SOURCE: Brian Schaffner and Stephen Ansolabehere, “CCES Common Content, 2014,” Harvard Dataverse, 
V2, http://dx.doi.org/10.7910/DVN/XFXJVY (accessed 5/4/16). 


commentator of the mid-twentieth century, argued that public opinion is but 
an echo of elite positions on policy issues; and many others studying public 
opinion agree.” 

According to recent studies, differences between Democratic and Republican 
partisans on a variety of political and policy questions are greater today than 
during any other period for which data are available. For example, 72 percent 
of Republicans oppose granting legal citizenship to immigrants with jobs in the 
United States, but only 34 percent of Democrats do. Seventy-six percent of 
Democrats strongly favor government policies to protect the environment com- 
pared to 30 percent of Republicans.*’” Wide differences in public opinion exist 
based on partisanship involving energy, income inequality, infrastructure, job 
creation, immigration, climate change, national defense, budget deficit, taxes, 
terrorism, trade, and much more. Democrats and Republicans also have differ- 
ent policy priorities. 


Political Environment The conditions and events that exist when individu- 
als and groups enter political life shape their political attitudes and values. 
Although political beliefs are influenced by family background and group 
membership, the content and character of these views are, to a large extent, 
determined by political circumstances. For example, the baby-boom genera- 
tion that came of age in the 1960s was exposed both to the Vietnam War and 
to widespread antiwar protests, which has made that generation suspicious of 
foreign wars. The September 11, 2001, terrorist attacks and the war on terror- 
ism helped shape the political lives of those who came of age during that time, 
making them more concerned about security and safety and less opposed to 
foreign wars. 


POLITICAL SOCIALIZATION SHAPES PUBLIC OPINION 155 


®@ Political Knowledge Is Important 
in Shaping Public Opinion 


What best explains whether citizens are 
generally consistent in their political views 
or inconsistent and open to the influence of 
others? In general, knowledgeable citizens 
are better able to evaluate new information 
and determine if it is relevant to and consis- 
tent with their beliefs and opinions.** As a 
result, better-informed individuals can recognize their political interests and act 
consistently to further those interests. But political knowledge is generally low in 
America. In one widely reported survey, 71 percent of Americans could not name 
their own member of Congress.” 

This raises the question of how much political knowledge is necessary for one 
to act as an effective citizen. In an important study of political knowledge in the 
United States, the political scientists Michael X. Delli Carpini and Scott Keeter 
found that the average American exhibits little knowledge of political institutions, 
processes, leaders, and policy debates.*° Does this ignorance of key political facts 
matter? Delli Carpini and Keeter also found that political knowledge is not evenly 
distributed throughout the population. Those with higher education, income, and 
occupational status and who are members of social or political organizations are 
more likely to know about and be active in politics. An interest in politics rein- 
forces an individual’s sense of political efficacy (the belief that their actions and 
opinions matter) and provides an incentive to acquire additional knowledge and 
information about politics. As a result, individuals with higher income and educa- 
tion also have more knowledge and influence and thus are better able to get what 
they want from government. 


Shortcuts and Cues Because being politically informed requires a substantial 
investment of time and energy, most Americans seek to acquire political informa- 
tion and to make political decisions “on the cheap,” making use of shortcuts for 
political evaluation and decision making rather than engaging in a lengthy pro- 
cess of information-gathering. Researchers have found that individuals rely on cues 
and information from party elites and the media to aid them in attitude forma- 
tion.*! Other “inexpensive” ways to become informed include taking cues from 
trusted friends, social networks and social media, relatives, colleagues, or religious 
leaders.** By means of these informational shortcuts, average citizens can form 
political opinions that are, in most instances, consistent with their underlying 
preferences. Studies show that even individuals with low levels of political knowl- 
edge are able to make relatively informed political choices by relying on these 
voter cues. Scholars agree that people rely on shortcuts when forming their opin- 
ions on politics and public policy.* 

The public’s reliance on elite cues has taken on new significance in today’s 
era of party polarization. As the political parties and elected officials have 
become increasingly polarized, has this change affected the way that citizens 
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arrive at their opinions? Political scientists James Druckman, Erik Peterson, and 
Rune Slothuus have found stark evidence that polarized political environments 
fundamentally change how citizens make decisions and form opinions. Notably, 
polarization between the parties means that party endorsements (such as of an 
issue or candidate) have a larger impact on public opinion formation than they 
used to. At the same time, polarization decreases the impact of other informa- 
tion on public opinion—that is, party polarization may actually reduce levels of 
political knowledge. Thus, elite polarization may have negative implications for 
public-opinion formation.*4 


Skim and Sean Another factor affecting political knowledge is the form in which 
people consume information. The transformation of political information in the 
digital era has had a profound effect on the way the news is reported and how citi- 
zens learn about politics. A 2012 survey found that 36 percent of social networking 
site users say those sites are important for their political information and that more 
than three in four Americans read the news online or seek political information 
online.*> Recent research also indicates a trend in journalism toward shorter arti- 
cles and flashier headlines. Americans today are likely to read the news by scanning 
and skimming multiple headlines online, in bits and bytes, rather than by reading 
long news articles.*° 

To illustrate how political knowledge matters, consider tax policy. As discussed 
in the introduction to this chapter, the United States has one of the largest gaps 
between the rich and the poor of any nation in the world. But rather than raise 
taxes, over the past several decades the United States has substantially reduced 
the rate of taxation levied on its wealthiest citizens. Most recently, tax cuts signed 
into law by George W. Bush in 2001 and extended by President Obama provided 
a substantial tax break mainly for the top 1 percent of the nation’s wage earners. 
Political scientist Larry Bartels has shown that, surprisingly, most Americans favored 
the tax cuts, including millions of middle- and lower-middle-class citizens who did 
not stand to benefit from the tax policy. Additionally, 40 percent of Americans had 
no opinion at all regarding the Bush tax cuts.*’ The explanation for this odd state of 
affairs appears to be a lack of political knowledge. Millions of individuals who were 


AMERICA SAYS TO 
SENATE REPUBLICANS: 


Do Your Jog, 


Following the death of conservative Supreme Court justice Antonin Scalia in 2016, the public 
was exposed to competing messages from political elites as Senate Republicans and Democrats 
vehemently argued opposing points of view about how and when his successor should be named. 
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unlikely to derive benefit from President Bush’s tax policy thought they would. 
Since most Americans think they pay too much in taxes, they favored the policy, 
even if the wealthy benefited much more than the middle class. 

Upper-bracket taxpayers, who are more informed and knowledgeable, are 
more likely to see to it that their economic self-interest is supported by govern- 
ment policy. This example illustrates that basic political knowledge matters in 
American politics. 


Costs to Democracy? If political scientists are correct in their findings that 
many citizens base their opinions (and votes) on inadequate knowledge and an 
overreliance on cues from political elites, this raises a critical question: If political 
knowledge is necessary for effective citizenship, how does a general lack of such 
knowledge affect the way we govern ourselves? 

Although understandable and perhaps inevitable, low levels of political 
knowledge and engagement weaken American democracy in two ways. First, those 
who lack political information cannot effectively defend their own political inter- 
ests and can easily become losers in political struggles. The presence of large num- 
bers of politically inattentive or ignorant individuals means that political power 
can more easily be manipulated by political elites, the media, and wealthy special 
interests. But other research has shown that individuals are quite stable and ratio- 
nal in their policy formation. Notice that even when public opinion has shifted, as 
in the case of same-sex marriage, the shifts have been relatively steady; we don’t 
see dramatic jumps up and down. 

Second, if knowledge is power, then a lack of knowledge can contribute to 
growing political and economic inequality. When individuals are unaware of their 
interests or how to pursue them, it is virtually certain that political outcomes will 
not favor them. 


@ The Media and Government Mold Opinion 


When individuals attempt to form opinions 

about particular political issues, events, or 

personalities, they seldom do so in iso- 

lation. Typically, they are confronted with— 

sometimes bombarded by—the efforts of a 
host of individuals and groups seeking to persuade them to adopt a particular point 
of view. During the 2016 presidential election, someone trying to decide what to 
think about Hillary Clinton or Donald Trump could hardly avoid an avalanche of 
opinions expressed through the media, in meetings, or in conversations with 
friends. The marketplace of ideas is the interplay of opinions and views that occurs 
as competing forces attempt to persuade as many people as possible to accept a 
particular position on a particular issue. Given this constant exposure to the ideas 
of others, it is virtually impossible for most individuals to resist some modification 
of their own beliefs. Three forces that play important roles in shaping opinions in 
the marketplace are the government, private groups, and the news media.** 
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The Government Leads Public Opinion 


All governments try to influence, manipulate, or manage their citizens’ beliefs. But 
the extent to which public opinion is actually affected by governmental public 
relations can be limited. Often, governmental claims are disputed by the media, by 
interest groups, and at times even by opposing forces within the government itself. 
This hasn’t stopped modern presidents from focusing a great deal of attention on 
shaping public opinion to boost support for their policy agendas. Franklin Delano 
Roosevelt promoted his policy agenda directly to the American people through 
his famous “fireside chat” radio broadcasts. The George W. Bush administration 
developed an extensive public-relations program to bolster popular support for 
its policies, including its war against terrorism. These efforts included presiden- 
tial speeches, media appearances by administration officials, numerous press con- 
ferences, and thousands of press releases presenting the administration’s views.°° 
Using the runway of an aircraft carrier as his stage, a confident Commander in 
Chief Bush, dressed in a flight suit, proclaimed the end of the Iraq War in 2003. 
His statement was premature by eight years but was effective at maintaining public 
support for the Iraq War. Like its predecessors, the Obama administration sought 
to shape public opinion in the United States and abroad, relying on the power of 
the president’s oratorical skills to build support for his administration’s initiatives in 
domestic and foreign policy. But Obama’s White House was unique in using social 
media to promote the president’s policy agenda. Hourly posts on Facebook promoted 
Obama’s policies and campaign and served to personalize the president. Obama 
was especially adept at using Twitter, with 77 million followers on that network. 


Private Groups Also Shape Public Opinion 


Important political ideas that become prominent in political life are developed 
and spread not only by government officials but also by important economic and 
political groups searching for issues that will advance their causes. One especially 
notable example is the abortion issue, which has inflamed American politics over 
the past 40 years. The notion of a fetal “right to life,” whose proponents seek to 
outlaw abortion and overturn the Supreme Court’s 1973 Roe v. Wade decision, was 
developed by conservative politicians who saw the issue of abortion as a means 
of uniting Catholic and Protestant conservatives and linking both groups to the 
Republican Party, along with various right-to-life groups.*” Catholic and evangeli- 
cal Protestant religious leaders organized to denounce abortion from their church 
pulpits and, increasingly, from their television, radio, and Internet pulpits, including 
the Christian Broadcasting Network. Religious leaders have also organized demon- 
strations, pickets, and disruptions at abortion clinics throughout the nation.*! These 
efforts have helped win the enactment of stricter abortion laws in many states. 


The News Media’s Message Affects Public Opinion 


The media are among the most powerful forces operating in the marketplace of 
ideas. As we shall see in Chapter 6, the mass media are not simply neutral messen- 
gers for ideas developed by others. Instead, they are very much opinion makers in 
their own right and have an enormous impact on popular attitudes. For example, 
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since the publication of the Pentagon Papers by the New York Times and the 
exposure of the Watergate scandal led by the Washington Post in the early 1970s, the 
national news media have relentlessly investigated personal and official wrongdoing 
on the part of politicians and public officials. The continual media presentation of 
corruption in government has undoubtedly contributed to the general attitude of 
cynicism and distrust that prevails in much of the general public, as discussed above. 

At the same time, the ways in which media coverage interprets or “frames” 
specific events can have a major impact on popular responses and opinions about 
these events (see Chapter 6). For example, the Bush administration went to great 
lengths to persuade the media to follow its lead in their coverage of America’s 
response to terrorism in the months following the September 11, 2001, attacks. 
The media mostly went along, presenting the administration’s military campaigns 
in Afghanistan and Iraq, as well as its domestic antiterrorist efforts, in a positive 
light. Even supposedly liberal newspapers such as the New York Times, which had 
strongly opposed Bush in the 2000 election, praised his leadership and published 
articles supportive of the president’s bellicose rhetoric against the Iraqi regime 
prior to March 2003, when President Bush ordered the invasion of Iraq. 


Government Policies Also Respond to Public Opinion 


Studies generally suggest that elected officials pay attention to the preferences of 
the public.” For example, political scientists Benjamin Page and Robert Shapiro 
explored the relationship between changes in opinion toward various political 
issues and the policy outcomes that most closely correspond to the issues.*? The 
results show that shifts in public opinion on particular issues do in fact tend to lead 
to changes in public policy. One such example is in health care. A July 2009 Pew 
survey found that 65 percent of Americans favored a law “requiring all Americans 
to have health insurance, and government aid for those unable to afford it.’ 
The federal government adopted the Affordable Health Care Act in 2010, which 
required health insurance for all citizens. 

However, there is reason to question whether prevailing public opinion causes 
politicians to make policies that reflect the general will or whether government 
policy in fact causes changes in public opinion. The relationship between govern- 
ment policy and opinion may be dynamic, wherein policy responds to opinion 
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To what extent do political leaders listen to the opinions of their constituents? To what extent 
should they listen? Is Calvin's father right that leaders should do what they believe is right, 
not what the public wants? 
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but opinion also shifts based on new government policies.‘ Studies of whether 
government policy can affect public opinion have found it to have an effect in vari- 
ous policy areas, such as the environment, health care, welfare reform, the death 
penalty, and smoking bans. 

Of course, sometimes public opinion and policy do not align. At times, officials 
act on their own preferences if they believe it will benefit government or society, 
and lawmakers typically do use their own judgment when making policy choices.*® 
The bailout of the banks in 2008, for example, was carried out despite polls show- 
ing that a majority of Americans opposed this policy. When elected officials pursue 
policies not aligned with centrist opinion, it is often because they view particular 
groups of the electorate as more important than others. Inevitably, loyal voting 
blocs or interest groups that regularly contribute to a candidate may have their 
interests more closely represented than the general public.*’ 


@ Measuring Public Opinion Is Crucial 
to Understanding What It Is 


Today public officials make extensive use of 
public-opinion polls to help them decide 
whether to run for office, what policies to 
support, how to vote on important legisla- 
tion, and what types of appeals to make in 
their campaigns. All recent presidents and 
other major political figures have worked 
closely with polls and pollsters. In addition, major media outlets and other private 
organizations make extensive use of polls and polling. 


Public-Opinion Surveys Are Accurate If Done Properly 


It is not feasible to interview the more than 300 million Americans residing in 
the United States on their opinions of who should be the next president or what 
should be done about important policy issues such as how to improve the economy 
and create jobs. Instead, pollsters take a sample of the population and use it to 
make inferences (e.g., extrapolations and educated guesses) about the preferences 
of the population as a whole. For a political survey to be an accurate representa- 
tion of the population, it must meet certain requirements, including an appropriate 
sampling method, a sufficient sample size, and the avoidance of selection bias.*® 


Representative Samples One way to obtain a representative sample is what 
statisticians call a simple random sample (or probability sample), in which every 
individual in the population has an equal probability of being selected as a respon- 
dent. Since we don’t have a complete list of all Americans, pollsters use census 
data, lists of households, and telephone numbers to create lists, drawing samples 
from regions and then neighborhoods within regions. Just as in a simple random 
sample, everyone has an equal chance of being selected for the survey. Rolls of reg- 
istered voters are often used in political surveys designed to predict the outcome 
of an election. 
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Public Opinion on Climate Change 


When it comes to public opinion on climate 
change, different security or economic interests 
may influence global attitudes. Some people 
are opposed to increasing environmental regu- 
lations out of fear that they will impose costs on 
businesses and slow economic growth. People 
who live in regions particularly susceptible to 
the effects of climate change and flooding, such 
as countries with low-lying coastal areas, tend 
to express greater concern for the environment. 


Public opinion surveys also show higher levels 
of concern in developing countries that are less 
equipped to deal with the consequences of 
climate change. 

In Latin America and Africa, for example, 
most of the population considers climate 
change to be the most significant international 
issue, while other countries rank this concern 
much lower. What do you think are possible 
explanations for these global differences? 


PERCENTAGE OF POPULATION WHO BELIEVE THAT CLIMATE 
CHANGE IS A VERY SERIOUS PROBLEM 
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SOURCE: Pew Research Center, “Climate Change Seen as Top Global Threat,” July 14, 2015, www.pewglobal.org 
/2015/07/14/climate-change-seen-as-top-global-threat/ (accessed 2/24/16). 


Another method for drawing samples of the national population is a technique 
called random digit dialing of landline and cell phone numbers but not business 
phones or inoperative home telephones. In this method, respondents are selected 
at random from a list of 10-digit telephone numbers, with every effort made to 
avoid bias in the construction of the sample. A computer random-number genera- 
tor is used to produce a list of 10-digit telephone numbers. Given that 98 percent 
of Americans have telephones (cell phones or landlines), this technique usually 
results in a random national sample. Telephone surveys are fairly accurate, cost- 
effective, and flexible in the type of questions that can be asked; but many people 
refuse to answer political surveys, and response rates—the percent of those called 
who actually answer the survey—have been falling steadily and average less than 
15 percent.*° Websites such as RealClearPolitics.com list the results of every politi- 
cal survey released each day. 


Sample Size A sample must be large enough to provide an accurate repre- 
sentation of the population. Surprisingly, though, the size of the population 
being measured doesn’t matter, only the size of the sample. A survey of 1,000 
people is just as effective for measuring the opinions of all Texans, a state with 
26 million residents, as the opinions of all Americans, with over 314 million 
residents. 

Flipping a coin shows how this works. After tossing a coin 10 times, the num- 
ber of heads and tails may not be close to 5 and 5. After 100 tosses of the coin, 
though, the percentage of heads should be close to 50 percent, and after 1,000 
tosses, very close to 50 percent. In fact, after 1,000 tosses, there is a 95 percent 
chance that the number of heads will be somewhere between 46.9 percent and 
53.1 percent. This 3.1 percent variation from 50 percent is called the sampling 
error (or margin of error)—a polling error that arises based on the small size of the 
sample. That is, it is the amount of error we can expect with a typical 1,000-person 
survey. Normally, samples of 1,000 people are considered sufficient for accurately 
measuring public opinion through the use of surveys. When the media refer to 
a “scientific poll’ conducted by a highly respected polling firm, they actually 
mean a poll that has followed the steps just outlined: a poll based on a random 
(representative) sample of the population that is sufficiently large and avoids 
selection bias. 


Survey Design and Question Wording Even with a good sample design, surveys 
may fail to reflect the true distribution of opinion within a target population. One 
frequent source of measurement error is the wording of survey questions. The 
precise words used in a question can have an enormous impact on the answers that 
question elicits. The reliability of survey results can also be adversely affected by 
poor question format, faulty ordering of questions, poor vocabulary, ambiguity of 
questions, or questions with built-in biases. 

Often, seemingly minor differences in the wording of a question can con- 
vey vastly different meanings to respondents and, thus, produce quite different 
response patterns (see Box 5.1). For example, for many years the University of 
Chicago’s National Opinion Research Center has asked respondents whether 
they think the federal government is spending too much, too little, or about 
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It Depends on How You Ask 


THE SITUATION 

The public’s desire for tax cuts can be hard to measure. In 2000, pollsters asked what 
should be done with the nation’s budget surplus and got different results depending on 
the specifics of the question. 


THE QUESTION 
President Clinton has proposed setting aside approximately two-thirds of an expected 
budget surplus to fix the Social Security system. What do you think the leaders in 
Washington should do with the remainder of the surplus? 


VARIATION 1 
Should the money be used for a tax cut, or should it be used to fund new government 
programs? 


New programs | 25% 
Other purposes [ 11% 
Don’t know | 4% 


VARIATION 2 
Should the money be used for a tax cut, or should it be spent on programs for education, 
the environment, health care, crime fighting, and military defense? 


Other purposes Se 6% 


Don’t know | 3% 


SOURCE: Pew Research Center, reported in the New York Times, January 30, 2000, WK 3. 
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the right amount of money on “assistance for the poor.” Answering the question 
posed this way, about two-thirds of all respondents seem to believe that the 
government is spending too little. However, the same survey also asks wheth- 
er the government spends too much, too little, or about the right amount for 
“welfare.” When the word welfare is substituted for assistance for the poor, about 
half of all respondents indicate that too much is being spent.®° Today, pollsters 
are increasingly turning to the use of online surveys, often using similar tech- 
niques to those of telephone surveys. But while Internet surveys can be more 
efficient, can be less costly, and can have larger samples, many online surveys do 
not use probability sampling (random sampling) and thus are not representative 
of the American population. 


Why Are Some Polls Wrong? 


The history of polling over the past century contains many instances of get- 
ting it wrong and learning valuable lessons in the process. As a result, polling 
techniques have grown more and more sophisticated, and pollsters have a more 
and more nuanced understanding of how public opinion is formed and how it 
is revealed. 


Social Desirability Effects Political scientists have found that survey results can 
be inaccurate when the survey includes questions about sensitive issues for which 
individuals do not wish to share their true preferences. For example, respondents 
tend to overreport voting in elections and the frequency of their church attendance. 
Why? These activities are deemed socially appropriate, so even if the respondents 
do not vote or attend church regularly, they may feel social pressure to do so and 
thus may respond inaccurately on a survey. Political scientist Adam Berinsky calls 
this the social desirability effect, whereby respondents report what they expect the 
interviewer wishes to hear or whatever they think is socially acceptable rather than 
what they actually believe or know to be true.*! On other topics, such as questions 
about income or alcohol and drug use, respondents may feel self-conscious and so 
choose not to answer. 

Questions that ask directly about race or gender are particularly problematic. 
“Social desirability” makes it difficult to learn voters’ true opinions about touchy 
subjects such as racial attitudes because respondents hide their preferences from 
the interviewer for fear of social retribution. However, surveys can be designed to 
tap respondents’ latent or hidden feelings about sensitive issues without directly 
asking them to express overt opinions. For example, one such survey examined 
support for a generic black presidential candidate; the study was conducted in 
mid-2007, well before Barack Obama became president. The survey was designed 
to tap underlying attitudes toward a black candidate, allowing researchers to 
compare openly expressed support for such a candidate with unvoiced hidden 
attitudes toward the same candidate. Results show that 30 percent of Americans 
exhibited reluctance about voting for a generic black presidential candidate, even 
though, when asked directly, nearly 85 percent had claimed they would support 
such a candidate.*? 
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Selection Bias The importance of accurate sampling was brought home early 
in the history of political polling when a 1936 Literary Digest poll predicted that 
the Republican presidential candidate, Alf Landon, would defeat the Democratic 
incumbent, Franklin Delano Roosevelt, in that year’s presidential election. The 
actual election, of course, ended in a Roosevelt landslide. The main problem with 
the survey was what is called selection bias in drawing the sample. This is a poll- 
ing error that arises when the sample is not representative of the population being 
studied, which creates errors in overrepresenting or underrepresenting some opin- 
ions. The pollsters had relied on telephone directories and automobile registra- 
tion rosters to produce the survey sample. During the Great Depression, though, 
only wealthier Americans owned telephones and automobiles. Thus, the millions 
of working-class Americans who constituted Roosevelt’s base of support were 
excluded from the sample. 

Selection bias was also at play in preelection polls in the 2016 presidential 
election. Although most polls predicted the direction of the popular vote cor- 
rectly in Hillary Clinton’s favor, they failed to predict the size of the vote margin. 
Clinton won the popular vote by a small margin, but she lost to Donald Trump 
in the electoral college. Reasons for the polling inaccuracies include the use 


Though public opinion is important, it is not always easy to interpret; polls often fail to predict 
accurately how Americans will vote. In 1948 election-night polls showed Thomas Dewey 
defeating Harry S. Truman for the presidency. The Chicago Daily Tribune trusted the polls 
and incorrectly printed a banner headline proclaiming Dewey the winner, which a triumphant 
Truman displayed when he won the election by a margin of approximately 4 percent. 
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of “likely voter models,” which left out groups that voted at higher-than-usual 
rates, such as rural and blue-collar voters; social desirability bias in which survey 
respondents didn’t want to admit their support for Trump; and what is referred 
to as “nonresponse bias,” where Trump supporters were less likely to respond to 
surveys. A combination of these and other missteps led to large inaccuracies in 
predicting the outcome. 

In recent years, the issue of selection bias has been complicated by the fact that 
growing numbers of individuals refuse to answer pollsters’ questions, or they use 
such devices as answering machines and caller ID to screen unwanted callers. If 
pollsters could be certain that those who responded to their surveys simply reflected 
the views of those who refused to respond, there would be no problem. Studies 
suggest that the views of respondents and nonrespondents can differ, especially 
along social class lines. Upper-class individuals are often less willing to respond 
to surveys or less likely to be at home than their working-class counterparts, 
which can bias telephone surveys. Additionally, women are significantly 
more likely to answer telephone surveys than men. This can lead to incorrect 
inferences of public opinion. 


Push Polling Push polls are not scientific polls, as just discussed, and are 
not intended to yield accurate information about a population. Instead, they 
involve asking a respondent a loaded question about a political candidate 
designed to elicit the response sought by the pollster and, simultaneously, to 
shape the respondent’s perception of the candidate in question. One of the most 
notorious uses of push polling occurred in the 2000 South Carolina Republican 
presidential primary, in which George W. Bush defeated John McCain and went 
on to win the presidency. Callers working for Bush supporters asked conserva- 
tive white voters if they would be more or less likely to vote for McCain if 
they knew he had fathered an illegitimate black child. Because McCain often 
campaigned with a daughter whom he and his wife had adopted from Mother 
Teresa’s orphanage in Bangladesh, many voters accepted the premise of the 
“poll.” The purpose of such push polls is not to solicit opinions as much as 
to plant negative ideas about the opposing candidate—to, in this case, “push” 
McCain voters away from him. Push polls may be one reason Americans are 
becoming increasingly skeptical about the practice of polling and increasingly 
unwilling to answer pollsters’ questions.™ 


The Bandwagon Effect Sometimes polling can even create its own reality. The 
so-called bandwagon effect occurs when polling results convince people to support 
a candidate marked as the probable victor. This is especially true in the presidential 
nomination process, where there may be multiple candidates within one party 
vying to be the party’s nominee. A candidate who has “momentum’—that is, one 
who demonstrates a lead in the polls—usually finds it considerably easier to raise 
campaign funds than a candidate whose poll standing is low. And with these 
additional funds, poll leaders can often afford to pay for television time and other 
campaign activities that will generate positive media attention and thus cement 
their advantage. 
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Public Opinion, Democracy, 


and Your Future 


A major purpose of democratic government, with its participatory procedures and 
representative institutions, is to ensure that political leaders will heed the public 
will. And, indeed, a good deal of evidence suggests that they do.** Some political 
scientists argue, however, that government policy is much less responsive to public 
opinion on the issues that really count and that when the interests of elites are at 
stake, government officials are much more likely to represent the opinions of the 
affluent than the poor.* People in lower-income groups, though, are less likely to 
actively seek out ways to express their political opinions than are wealthier people 
(see the “Who Participates?” feature on the facing page). 

New technology may be able to help. The migration of politics online has greatly 
expanded the amount of information available and the ease of becoming informed. 
Given this new media environment, we might expect public opinion to be more 
accurate, even about the nuances of public policy. Digital citizenship offers the 
promise of a more informed electorate, with citizens having multiple venues in 
which to translate their opinions into political action and demand improved repre- 
sentation from political leaders. 

At the same time, the Internet raises concerns about the accuracy and consistency 
of public opinion. Some research finds that the gap between the haves and the 
have-nots in terms of political knowledge actually increases with the availability of 
more information. The implications are significant, given the explosion of political 
coverage online. The research suggests that with more information, public opinion 
may actually be less consistent.*© 

Of course, technological change will continue; the media of 2040 will not be 
the same as the media of 2016. Young adults will face a changing media environ- 
ment, just as their parents did. Such technological evolution may bring yet further 
changes to our understanding of the relationship between public opinion, govern- 
ment, and the media. New media may make it easier than ever for citizens to stay 
informed about the actions of their elected leaders or for leaders to learn about 
their constituents’ preferences. What can citizens do to stay informed and make 
their views known amid a changing media and political environment? 
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WHO PARTICIPATES? 


Who Expresses Their 
Political Opinions? 


SSM arexe) gat=Me=icele |e) 
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Attended a town or Signed a petition 
city council meeting 


13% 16% 21% 27% 25% 30% 38% 43% 


Attended a protest march Tried to contact a 
member of Congress 
5% 6% 7% 7% 13% 15% 22% 31% 


SOURCE: American National Election Study 2012 Time Series, 
www.electionstudies.org (accessed 9/25/15). 
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of the poll and the question wording and whether individuals were randomly 
selected to participate. Learn more at 


[Cfo Ke) to see polls about the same issues from 
different sources. Note the margins of error, and notice how aggregating 
polls makes a difference. 


If asked, consider responding to an opinion poll—or take the initiative and 
express your views through one of the actions above. 
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c) believes in the need to place strict 
limitations on voting rights and civil 
liberties. 

d) believes that a single ruler should 
have total control over every aspect 
of people’s lives. 

e) believes that governments are 
inherently repressive and should be 
abolished entirely. 


. The process by which Americans learn 
political beliefs and values is called 
(p. 150) 

a) brainwashing. 

b) propaganda. 

c) indoctrination. 

d) political socialization. 

e) political development. 


. Which of the following is not an agent 

of socialization? (p. 150) 

a) the family 

b) social groups 

c) education 

d) the political environment 

e) All of the above are agents of 
socialization 


. The term gender gap refers to (p. 154) 

a) differences in the amount of atten- 
tion elected officials give to men and 
women in their campaign speeches. 

b) differences in education and 
income levels for men and women. 

c) differences in voting behavior 
between men and women. 

d) differences in life expectancy 
between men and women. 

e) differences in the overall number of 
constitutional rights granted to men 
and women. 


. Which of the following are the most 

important external influences on how 

political opinions are formed in the 

marketplace of ideas? (p. 158) 

a) the government, private groups, 
and the news media 

b) the unemployment rate, the Dow 
Jones Industrial Average, and the 
NASDAQ composite 

c) random digit dialing surveys, push 
polls, and the bandwagon effect 

d) the Constitution, the Declaration of 
Independence, and The Federalist 
Papers 


10. 


e) the legislative branch, the 
executive branch, and the 
judicial branch 


. Which statement best describes the 


relationship between public opinion 

and government policy? (p. 160) 

a) Public opinion almost never 
influences government policy. 

b) Government policy almost never 
influences public opinion. 

c) The relationship between 
government policy and public 
opinion is dynamic, wherein 
government policy responds to 
public opinion but public opinion 
also shifts based on new govern- 
ment polices. 

d) Public opinion always influences 
government policy because 
lawmakers are legally bound to 
enact the majority’s preferences. 

e) Government policy never influ- 
ences public opinion because most 
Americans pay very little attention 
to politics. 


. Which of the following is the term 


used in public-opinion polling to 
denote the small group representing 
the opinions of the whole population? 
(p. 161) 

a) control group 

b) sample 

c) micropopulation 

d) respondents 

e) median voters 


A push poll is a poll in which 

(p. 167) 

a) the questions are designed to 
shape the respondent’s opinion 
rather than measure the respon- 
dent’s opinion. 

b) the questions are designed to 
measure the respondent’s opinion 
rather than shape the respondent’s 
Opinion. 

c) the questions are designed to 
reduce measurement error. 

d) the sample is chosen to include 
only undecided or independent 
voters. 

e) the sample is not representative 
of the population it is drawn from. 
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11. A familiar polling problem is the 
“bandwagon effect,” which occurs 
when (p. 167) 

a) the same results are used over and 
over again. 

b) polling results influence people to 
support the candidate marked as 
the probable victor in a campaign. 


Key Terms 


c) polling results influence people 
to support the candidate who is 
trailing in a campaign. 

d) background noise makes it difficult 
for a pollster and a respondent to 
communicate with each other. 

e) a large number of people refuse to 
answer a pollster’s questions. 


agents of socialization (p. 150) social 
institutions, including families and schools, 
that help to shape individuals’ basic political 
beliefs and values 


attitude (or opinion) (p. 145) a specific 
preference on a particular issue 


bandwagon effect (p. 167) a shift in 
electoral support to the candidate whom 
public-opinion polls report as the front-runner 


conservative (p. 148) today this term refers 
to those who generally support the social 
and economic status quo and are suspicious 
of efforts to introduce new political formulae 
and economic arrangements; conservatives 
believe that a large and powerful government 
poses a threat to citizens’ freedom 


democracy (p. 147) a system of rule that 
permits citizens to play a significant part in 
the governmental process, usually through 
the election of key public officials 


equality of opportunity (p. 146) a widely 
shared American ideal that all people should 
have the freedom to use whatever talents 
and wealth they have to reach their fullest 
potential 


gender gap (p. 154) a distinctive pattern of 
voting behavior reflecting the differences in 
views between women and men 


liberal (p. 148) today this term refers to 
those who generally support social and 
political reform, governmental intervention 
in the economy, more economic equality, 
the expansion of federal social services, 
and greater concern for consumers and the 
environment 


libertarian (p. 148) someone who 
emphasizes freedom and believes in 
voluntary association with small government 


liberty (p. 146) freedom from governmental 
control 


marketplace of ideas (p. 158) the public 
forum in which beliefs and ideas are 
exchanged and compete 


political ideology (p. 148) a cohesive set of 
beliefs that forms a general philosophy about 
the role of government 


political socialization (p. 150) the 
induction of individuals into the political 
culture; learning the underlying beliefs 
and values on which the political system 
is based 


public opinion (p. 145) citizens’ attitudes 
about political issues, leaders, institutions, 
and events 


public-opinion polls (p. 161) scientific 
instruments for measuring public opinion 


push polling (p. 167) a polling technique in 
which the questions are designed to shape 
the respondent's opinion 


random digit dialing (p. 163) a polling 
method in which respondents are selected 
at random from a list of 10-digit telephone 
numbers, with every effort made to avoid 
bias in the construction of the sample 


sample (p. 161) a small group selected 
by researchers to represent the most 
important characteristics of an entire 
population 
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sampling error (or margin of error) 
(p. 163) polling error that arises based on 
the small size of the sample 


selection bias (surveys) (p. 166) polling 
error that arises when the sample is not 
representative of the population being studied, 
which creates errors in overrepresenting or 
underrepresenting some opinions 


simple random sample (or probability 
sample) (p. 161) a method used by pollsters 
to select a representative sample in which 
every individual in the population has an equal 
probability of being selected as a respondent 


For Further Reading 


social desirability effect (p. 165) the effect 
that results when respondents in a survey 
report what they expect the interviewer 
wishes to hear rather than what they 

believe 


socialist (p. 149) someone who generally 
believes in social ownership, strong 
government, free markets, and reducing 
economic inequality 


values (or beliefs) (p. 145) basic principles 
that shape a person's opinions about 
political issues and events 
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Political candidates who receive 
positive news coverage gain 
momentum, which helps them 
1udgeleqmer- lanl oyeliamexelalaalolujalelarsy 

and endorsements and eventually 
win votes. The influence of the media 
on political campaigns is just one 
example of its important role in 
American democracy. 


The Media 


WHAT GOVERNMENT DOES AND WHY IT MATTERS One area in which our 
government’s role is intended to be minimal is the news media. The Constitu- 
tion’s First Amendment guarantees freedom of the press, and most Americans 
believe that a free press is an essential condition for both liberty and demo- 
cratic politics. Today the media play a central role in American politics, not only 
in setting the agenda of topics Americans think about and discuss but also in 
swaying opinions on political issues and politicians. 

The influence of the media on political candidates is just one example of 
the media’s vitally important role in American democracy. Without the media’s 
investigations, citizens would be forced to rely entirely on the information pro- 
vided by politicians and the government and would be deprived of an indispens- 
able opportunity to evaluate issues carefully and to form reasoned opinions. 

The rise of the Internet has fundamentally altered the media’s role in politics 
and American democracy. In the middle of the 1990s, the majority of 
Americans got their political news from a daily newspaper, the radio, or the 
local evening news and the national evening news from one of the three major 
TV networks (ABC, CBS, and NBC). Today more Americans read the news online 
than read a print newspaper, and those reading digital news are more likely 


to vote and participate in politics in other ways. In 2015, 1 in 10 Americans 


E, 
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found political news on Twitter, 4 in 10 on Facebook, and 3 in 4 on social media of 
some sort—platforms that did not exist before 2000. Traditional media such as 
newspapers and television must also compete with digital-only media that tailor 
news to their readers and viewers.” 

Digital media such as Twitter have caused the public’s demand for round-the- 
clock, real-time news to skyrocket. The 2016 presidential candidates used Twitter 
extensively in their political campaigns. Notably, Donald Trump frequently tweeted 
provocative attacks on his rivals and even members of his own party. The number 
of articles written about the 2016 candidates also increased dramatically com- 
pared to previous elections. Trump in particular received an extraordinary level 
of media attention. Was the media capitalizing on Trump’s novel campaign style, 
including his Twitter rants, for profits and traffic? Or was the media simply fulfilling 
their watchdog role by informing the public? 

In Chapter 5, we examined the vital question of how public opinion is related 
to government actions and decisions. We turn now to the most important way in 
which Americans learn information about their government, which in turn shapes 
people’s opinions. Because most Americans do not have the time, ability, or 
opportunity to find out directly what their government does on a day-to-day basis, 


they must rely on the media to inform them. 
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@ Traditional Media Have Always 
Mattered in a Democracy 


It is impossible to imagine democratic poli- 
tics without vigorous media. The public, and 
therefore public opinion, depends on the 
news media to publicize and assess the 
claims of political candidates, to examine 
government policies and programs, and to 
reveal wrongdoing by government agencies and public officials. Without the infor- 
mation provided by the media, the public could not possibly know enough to play 
any role in national politics. The freedom to speak one’s mind is one of the most 
cherished of American political values. As Thomas Jefferson wrote, “The basis of 
our government being the opinion of the people, the very first object should be 
to keep that right; and were it left to me to decide whether we should have a 
government without newspapers or newspapers without a government, I should 
not hesitate a moment to prefer the latter.” 

Americans get their news from three main sources: print media (newspapers 
and magazines), broadcast media (radio and television), and, increasingly, digital 
media. While television remains the public’s top source for news, digital media are 
now second most important. Among those under 50 years of age, digital media are 
where the majority get their news. This pattern is found across racial and ethnic 
groups. The percentage turning to television for news has changed little over the 
past decade (see Figure 6.1).4 Online sources, including social media, have become 
a major source of news for Americans, and today reading news on mobile devices 
and cell phones is much more common than reading from desktop computers or 
print newspapers. 

Each of these sources has distinctive characteristics. We discuss trends in print 
and broadcast first, and then we look at online news and how it is changing the 
media industry and the way Americans get political news. 


Print Media 


Newspapers, though no longer the primary news source for most Americans, 
remain important nevertheless because they are influential among the political 
elite. The broadcast media also rely on leading newspapers such as the New York 
Times and the Washington Post to set their news agenda. In fact, the broadcast 
media engage in relatively little original reporting; they primarily cover stories 
that have been “broken,” or initially reported, by the print media or online media. 
Print and online media, as written text, also provide more detailed and complete 
information than radio or television media, offering a better context for analysis. 
The nation’s economic, social, and political elites rely on the detailed coverage 
provided by the print media to inform and influence their views about important 
public matters. The print media may have a smaller audience than their cousins in 
broadcasting, but they have an especially influential audience. 

For most traditional newspapers, though, competition from broadcast media 
and, more recently, from free content online has combined with declining advertising 
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FIGURE 6.1 Americans’ Main Sources for News 


The media landscape for news has seen remarkable shifts in a short period of time. 
Twenty years ago, more than 80 percent of Americans watched news on television and 
more than half read news in a newspaper. Today, fewer Americans watch news on TV 
and just over one-quarter read the newspaper. What media source has gained rather 
than lost its audience? 


SOURCE: Pew Research Center, “Amid Criticism, Support for Media’s ‘Watchdog’ Role Stands Out,” U.S. Politics & 
Policy, August 8, 2013, www.people-press.org/2013/08/08/amid-criticism-support-for-medias-watchdog-role-stands 
-out (accessed 4/27/14). 
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revenue and circulation levels to undermine the traditional business model 
of newspapers, bringing financial disaster to traditional print media.° Daily news- 
paper print circulation has declined by over 30 percent over the past 30 years.° 
Advertising revenue at print newspapers is half of what it was in 2005.’ For 
most newspapers today, non-ad revenue comes mainly from digital subscriptions 
rather than print circulation. The New York Times, for example, reported an 
average weekday print circulation of less than 650,000 copies in September 2014, 
but by 2015 the Times had 1.4 million paid subscribers.* Many of the newspapers 
with the highest digital traffic are also those with the greatest circulation. 

To counter these trends, traditional media organizations have been forced to 
adapt, and most now have a significant online presence, blurring the distinction 
between old media and new. Faced with shrinking revenues from their print versions, 
a few news organizations, such as the Washington Post, the New York Times, and the 
Wall Street Journal, charge customers for reading the news online, while others, such 
as the Seattle Post-Intelligencer and the Christian Science Monitor, are available online 
only. The success of paid digital news is increasing revenue and improving content. 
This metered model allows a certain number of free visits before requiring users to 
pay. On the other hand, newspapers now face the greatest competition from digital- 
only news outlets, such as Politico, the Drudge Report, and Huffington Post. 
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The effects of a decade of newsroom 
cutbacks are most evident in the political 
sphere. During the 2012 presidential elec- 
tion, a Pew report indicated that campaign 
reporters were acting primarily as mega- 
phones, rather than as investigators, of the 
claims made by the candidates. These find- 
ings indicate a decline in investigative re- 
porting by journalists to interpret the claims 
presented by the candidates. Readers, too, 
noticed this shift: Pew found that nearly 
one-third of U.S. adults stopped turning 
to a news outlet because it no longer pro- 
vided them with the quality of news they 
were used to receiving.” The media were 
also widely criticized during the 2016 presi- 
dential campaign for uneven coverage and a 
lack of scrutiny of candidates. 


The circulation and newsstand sales 
of traditional newspapers and 
newsmagazines have fallen in the 
last decade. However, because the 
remaining audience includes political 
Television news reaches more Americans than _ elites and politically engaged citizens, 
any other single news source. It is estimated they remain important forums in the 
that over 95 percent of Americans have a ™4rketplace of ideas. 


television, and tens of millions of individuals 


Broadcast Media 


watch national and local news programs every day. Most television news, however, 
covers relatively few topics and provides little depth of coverage. Television news 
is more like a series of newspaper headlines connected to pictures. It serves the 
extremely important function of alerting viewers to issues and events, but, with 
exceptions such as the Public Broadcasting System (PBS), it provides little more 
than a series of “sound bites,” brief quotes or headlines of the day’s events. Because 
they are aware of the character of television news coverage, politicians and others 
often seek to manipulate the news by providing the media with sound bites that 
will dominate news coverage for at least a few days. Twenty-four-hour news sta- 
tions such as MSNBC and Fox News offer more detail and commentary than the 
half-hour evening news shows found on the three broadcast news stations—ABC, 
NBC, and CBS. Yet even these outlets offer more headlines than analysis, especially 
during their prime-time broadcasts. As more Americans turn online for news and 
entertainment, cable television has experienced modest declines; but from 2014 
to 2015, network television experienced audience growth of 5 percent in eve- 
ning news and 2 percent in morning news, with an average viewership of roughly 
24 million.'° Americans’ reliance on television as a news source does not appear to 
be going away. 

Radio news is essentially a headline service but without pictures. In the short 
time they devote to news—usually five minutes per hour—radio stations announce 
the day’s major events without providing much detail. In major cities, all-news 
stations provide more coverage of major stories; but for the most part, these 
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stations fill the day with repetition rather than detail. All-news stations assume 
that most listeners are in their cars and that, as a result, the people in the audience 
change throughout the day as listeners reach their destinations. Thus, rather than 
use their time to flesh out a given set of stories, these stations repeat the same 
stories each hour to present them to new listeners. 

In recent years, radio talk shows and podcasts have become important sources 
of commentary and opinion. A number of conservative radio hosts such as Rush 
Limbaugh and Sean Hannity have huge audiences and have helped mobilize sup- 
port for conservative political causes and candidates. In the political center or left 
center, National Public Radio (NPR) is a coveted source for moderate talk radio, 
providing in-depth political reporting. 

Comedy talk shows with political content, such as The Daily Show and The 
Late Show, attract millions of television viewers. Comedian Stephen Colbert 
even established a political action committee (PAC) during the 2012 presiden- 
tial primaries in an effort to draw attention to problems with current campaign 
finance laws. The Daily Show and other late-night talk shows use humor, sarcasm, 
and social criticism to cover major political events. Yet these talk shows are not 
just for fun. They have become increasingly important sources of political news, 
especially for younger viewers. Pew surveys show that many Americans get 
political news from these shows and that followers of comedic talk shows are 
well informed about politics.!! 

The broadcast media are also diversifying as the country has become more 
multicultural. In California and Texas, as well as other states, the Latino-oriented 
television channels Telemundo, Univision, and MSN Latino attract large audiences 
by focusing on topics or perspectives of particular interest to their audience. 
Coverage of the Arizona and Alabama illegal immigration laws, for example, in 
Latino media outlets was significantly different from that of mainstream 
media. News outlets aimed at other ethnic groups have also become common in 
many areas. As the United States has become more multicultural, multiethnic 
television—a form of niche media—has broadened news media. 


More Media Outlets Are Owned by Fewer Companies 


The United States boasts nearly 2,000 television stations, approximately 1,400 
daily newspapers, and more than 13,000 radio stations (20 percent of which 
are devoted to news, talk, or public affairs). Despite these substantial numbers 
overall, the number of traditional news-gathering sources operating nationally is 
actually quite small—several wire services, four broadcast networks, public radio 
and television, a few elite newspapers and newsmagazines, and a smattering of 
other sources such as the national correspondents of a few large local papers 
and the small independent radio networks. More than three-fourths of the 
daily newspapers in the United States are owned by large media conglomer- 
ates such as the Hearst, McClatchy, or Gannett corporations. Much of the 
national news published by local newspapers is provided by one wire service, the 
Associated Press, while additional coverage is provided by services run by 
several major newspapers, such as the New York Times and the Chicago Tribune. 
More than 500 of the nation’s television stations are affiliated with one of the 
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four networks and carry that network’s evening news programs. Some of the 
most popular online news outlets are electronic versions of the conventional 
print or broadcast media. 

The trend toward concentration of traditional media ownership became pos- 
sible in large part as a result of the relaxation of government regulations in the 
1980s and ’90s. The 1996 Telecommunications Act opened the way for further 
consolidation in the media industry, and a wave of mergers and consolidations 
has further reduced independent media across the country, resulting in media 
monopolies. For example, the Australian press baron Rupert Murdoch owns the 
Fox network plus a host of radio, television, and newspaper properties around 
the world, known collectively as News Corporation, the world’s second-largest 
media conglomerate. In 2007, Murdoch won control of the Wall Street Journal, 
consolidating his position as one of the world’s most powerful publishers. News 
Corporation owned 800 media companies before its 2013 split into the new 
News Corporation and 21st Century Fox. Murdoch remains chair of both. But as 
more digital-only news sources come online, these trends toward concentration in 
media ownership may reverse. 

One negative consequence of media concentration combined with party 
polarization may be a growing distrust of mainstream media. The political scien- 
tist Jonathan Ladd argues that 50 years ago the political parties were less polarized 
and were less likely to attack one another in the press.'? During this period, news- 
paper editors also had less incentive to attack their competitors. Ladd cites a 1956 
study that found 66 percent of Americans thought newspapers were fair. Party 
polarization increased with the Nixon presidency, and over the past 50 years, 
political candidates, especially Republican candidates, have made prominent attacks 


Though the media generally attempt to remain unbiased, a number of media figures and 
outlets are distinctly left- or right-leaning, such as Rachel Maddow of MSNBC and Megyn 
Kelly of Fox News. Consumers are increasingly turning to partisan media, reflecting a 
tendency to self-select information that already conforms with their beliefs, making it more 
difficult to objectively evaluate information. 
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on the mainstream media. Ladd argues that as competition increased in party 
politics and journalism, the public’s distrust of the mass media grew, leading the 
public to reject the mainstream press’s reporting and turn to alternative parti- 
san media sources—those expressly favored by Republicans or Democrats. As a 
result, public opinion and voting behavior are now increasingly shaped by partisan 
media, such as Fox News on the right or the Huffington Post on the left. Recently, 
political fact-checking websites such as Politifact have grown in importance and 
popularity. In an age of digital media, it is more important than ever for citizens 
to find and evaluate information (see the “What You Can Do” section at the end 
of the chapter). 


@ The Rise of New Media Has Strongly Influenced 
How Americans Get Their News 


The twenty-first century has already experi- 
enced a profound transformation of the 
media. The impact of the Internet in mass 
communication parallels that of the print- 
ing press in nineteenth-century America, 
which saw the rise of the penny press and 
widespread literacy.'* Today, even as the newspaper business struggles for its life, 
readership of online news has soared. The Internet has become the medium of 
choice for all age groups below 50 years to consume entertainment, news, and 
information about politics. In 2000, just 35 percent of adult Internet users 
said they looked for news or information about politics or the upcoming cam- 
paigns online.'* As of 2015, that number had risen to over 60 percent.!> Besides 
online-only newspapers, new forums for news include websites, blogs, social 
media, YouTube, and Twitter. 

The Internet is particularly convenient for obtaining news, and formats for 
doing so are becoming more diverse and interactive. For example, it is increasingly 
common to watch online videos to understand a political issue. In 2012, one in 
three Internet users reported watching online campaign ads. Presidential addresses 
are now regularly streamed live, and millions tune in to hear the president in this 
format.!® 

Rather than merely providing a forum to connect with friends and family, 
social media (discussed in more detail below) are increasingly places for learning 
about politics and now a primary source for news—a dramatic change from just a 
few years prior. A 2016 Pew survey found that 66 percent of Facebook users and 
59 percent of Twitter users read the news from these platforms.'” 

The rise of digital media has changed the way that people get information 
and share it, affecting everything from political activism, campaign organization, 
and voter mobilization to public opinion. Online media are more diverse and 
have created a more participatory press, one in which citizens play a prominent 
role. Readers can now post comments online, upload videos, and participate in 
a community, providing feedback on almost all online news articles. Digital 
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media, by representing a wider range of politi- 
cal views than traditional media, have created 
more information and a more vibrant media 
environment. 

The term digital citizenship refers to the 
ability to participate in culture and politics 
online. In much the same way that educa- 
tion and literacy promoted democracy and 
economic growth in the nineteenth century, 
today’s Internet has the potential to benefit 
society as a whole and facilitate political 
participation by individuals within society. 
Like education, the Internet helps provide the 
information and skills needed for democratic ; ; ; 

news, but one in five Americans still 


engagement and economic opportunity.'* lacks home Internet access. People 
It facilitates social inclusion through greater without high-speed Internet access at 


a , 
The rise of digital media has made it 
easier for Americans to get political 


access to political information and news.!° home often get free access in public 
However, regular and effective use of the libraries, but access is restricted to 
Internet requires high-speed access, technical ©e7tain times. 
skills, and literacy to evaluate and use infor- 
mation online.”° Individuals without access or the skills to use the Internet may 
be increasingly uninformed and excluded from the world of politics online. As 
of 2014, 8 in 10 Americans were digital citizens, individuals with home Internet 
access, and more than 8 in 10 Americans used the Internet in some location. There 
are important differences in Internet access rates across race and ethnicity. As of 
2015, 75 percent of white non-Hispanics and 75 percent of Asians were online 
at home compared to 64 percent of blacks and 61 percent of Hispanics.?! Among 
Hispanics who only speak Spanish, 43 percent had home access compared to 
72 percent of Hispanics who speak at least some English.*? Access to the Internet is 
also shaped by income and education. While only half of the working poor (those 
earning less than $20,000 a year) had home broadband, 85 percent of those earn- 
ing more than $100,000 a year did. Sixty-three percent of high school graduates 
have home broadband compared with almost 90 percent of college graduates.” 
This suggests that there are significant inequalities in access to digital media, what 


is called the digital divide. 


Online News Takes Many Forms 


While many traditional news sources, such as newspapers, now publish online, 
other web news outlets tend to be smaller and more specialized and have lower 
personnel and overhead costs than mainstream publishers. The types of online 
news sources include niche journalism, citizen journalism and blogs, nonprofit 
journalism, and social media. 


Niche Journalism In the gap opened by the decline in traditional print media, the 
last two decades have seen the rise of niche journalism (news reporting devoted to 
a targeted portion of a journalism market sector or for a portion of readers based 
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on content or ideological presentation) and digital-only publications ranging from 
Slate.com to Politico.com. Bloomberg News, one of the most successful specialty 
online sources, has hundreds of thousands of readers who pay a large annual fee 
for detailed business-related news. In politics, the Huffington Post, Politico, Vice, 
Gawker, Buzzfeed, the Drudge Report, and others are niche leaders with detailed 
political reporting. Niche journalism feeds citizens’ interest in politics across the 
full range of the political spectrum. These niche outlets are supplemented by a rich 
array of international and foreign online news sources. 


Social Media Social media, such as Twitter and Facebook, represent the single 
most important trend in news and political communication. Worldwide, Facebook 
had over 1.7 billion users in 2016, with 190 million users in the United States. More 
than 70 percent of Americans use social media.** As of 2016, roughly 67 percent 
used Facebook and 16 percent used Twitter, both of which have high rates of 
exposure to political news. Figure 6.2 shows the percentage of Americans who use 
each social networking site as well as the percentage who get news from that site. 

Because they are more personalized and interactive than anonymous news 
organizations, social media allow Americans to learn about politics and political 
news from each other. Growing use of social media for news is evident across 
demographic groups, including those under and over 35 years of age, women and 
men, and groups defined by race, education, and income. Social media tend to be 
secondary sources for news after television for many Americans but not for the 
young. A 2015 Pew study found that 61 percent of 18- to 33-year-olds said they 
got political news from Facebook in a given week compared with 39 percent of 
34- to 54-year-olds. The high rate of exposure to political news online is nota- 
ble since young Americans overall are less engaged in politics—just 35 percent 
of 18- to 33-year-olds say they talk about politics at least a few times a week. As 
the Internet becomes an increasingly important source for political news, young 
people may become more engaged in politics.”° 

Social media also provide a platform for citizens to be directly engaged with 
political candidates and elected officials, who have been quick to adopt Facebook 
and Twitter as means of communicating with their supporters and providing them 
a continual feed of new information. Barack Obama was the first American presi- 
dent to use social media extensively for his 2008 campaign for the Democratic 
presidential nomination.”° In 2016 every serious presidential candidate had a Face- 
book account and Twitter page. 

Both Facebook and Twitter possess important features for political mobili- 
zation and information sharing. With these virtual social networks, groups of 
like-minded individuals, or individuals with shared interests, can quickly and 
easily share information. 


Citizen Journalism and Blogs The old media system was dominated by pro- 
fessional journalists, trained in journalism schools, who served as gatekeepers in 
determining what was front-page news and how political events were to be inter- 
preted. This system had benefits and costs: the quality was high, but the diversity 
of opinions was relatively low. The media’s gatekeeper role continues, but the di- 
versity of online media is changing traditional journalism and the very nature of 
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FIGURE 6.2 Social Media as a News Source 


Many Americans who use social media use those websites as a way to obtain political 
news. This graph shows the percentage of American adults who use each social 
media site compared with the percentage who report getting news from that site. 
What are the advantages of getting news on social media, and what are some 
potential drawbacks? 


SOURCE: Jeffrey Gottfriend and Elisa Shearer, “News Use across Social Media Platforms 2016,” Pew Research 
Center, May 26, 2016, www.journalism.org/2016/05/26/news-use-across-social-media-platforms-2016 
(accessed 6/17/16). 
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“news coverage.” Just a few years ago most establishment journalists took their cues 
exclusively from a small handful of outlets, but now many of them use a much more 
extensive and diversified roster of sources, including blogs, Twitter, and indepen- 
dent political commentators. Online news is creating a new generation of whistle- 
blowers, enhancing the media’s traditional role as a watchdog for the people against 
government corruption; and it is creating new venues for political activism. 

A distinguishing feature of the digital media is citizen journalism, which is 
interactive and participatory. Citizen journalism refers simply to news reported 
and distributed by citizens, rather than professional journalists and for-profit news 
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During the 2011 Occupy Wall Street protests, many ordinary citizens recorded videos—both 
of the protests themselves and of police responses to them—that were widely shared on the 
Internet and sometimes made headline news. 


organizations. It also includes political commentary by ordinary citizens and even 
crisis coverage from eyewitnesses on the scene. Because it involves a wider range 
of voices in gathering news and interpreting political events, contemporary news 
reporting and commentary are more democratic. Magnifying the power of the 
Internet is the nearly universal availability of digital cameras and camera-equipped 
cell phones, which give millions of Americans the capacity to photograph or film 
events and then disseminate them online. When a citizen using a mobile phone 
captured video of a University of Missouri faculty member directing students to 
strong-arm a student journalist who was covering a campus protest in 2015, the 
video was viewed by millions and became headline news. 

Citizen journalism is enhanced by the ease with which anyone can start a blog. 
There are millions of blogs, covering virtually every topic imaginable; and a large 
share of these include political news and commentary on local, national, and world 
events. Many blogs are citizen-run and more interactive and representative of 
the diversity of American views than traditional news, which generally reflects the 
priorities of political elites. 

To be sure, the open, freewheeling nature of blogging often means that there 
is little of the quality control employed by traditional media. Because they do 
not face the burden of fact-checking required for the mainstream media, even 
well-meaning bloggers can post false information. This could be one reason 
misinformation about political issues is higher among blog readers than those read- 
ing online news from the mainstream press.”’ 


Nonprofit Journalism As traditional news organizations have cut budgets and 
reduced investigative journalism, political information is increasingly emanating 
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from universities, think tanks, nonprofit organizations, and private foundations. 
Think tanks such as the Brookings Institution, the Cato Institute, the Hoover 
Institution, the Heritage Foundation, and the Center for American Progress 
provide information and analysis on current events in order to influence 
public debate. Universities have expanded their public outreach, encouraging 
faculty to explain their findings for a general audience; as a result, university 
faculty are increasingly cited in the mainstream media, and many are bloggers 
themselves. 


New Media Have Many Benefits 


Americans may prefer online news for several reasons. Here we look at four 
advantages of online news. 


Convenience Information online is convenient and always available for those 
who have regular access to the Internet at home or, increasingly, through 
mobile devices such as smartphones. Pew surveys show that nearly half of those 
who use online news and political information cite its convenience.** Use of 
online political information is associated with more interest in politics, greater 
knowledge of politics, and a greater likelihood of discussing politics with friends 
and family.?° 


Currency Major news stories regularly break first, and immediately, online and 
are later reported through print newspapers and television. Social media have 
accelerated even further the speed with which news travels around the globe. 
For example, news of Osama bin Laden’s death in 2011 spread rapidly through 
text messaging, smartphones, and social media outlets such as Facebook and 
Twitter even before it could be verified by traditional media. 


Depth Online news provides more information than the 60-second sound bites 
found in television and radio news. By blending detailed treatment of topics with 
the visual and emotive appeal of streaming videos, the Internet shares qualities 
both of print media (promoting knowledge) and of the visual aspects of television 
(promoting interest and engagement).°° 


Diversity Online sources are much more diverse than those found in the tradi- 
tional media, and this diversity may increase citizens’ political knowledge and 
interest.*! While major players online certainly do include mainstream outlets, 
the Internet remains populated by a wide range of information sources. By 
making foreign media such as the British Broadcasting Company (BBC) easily 
available, the Internet has reduced the importance of physical proximity and 
created a truly global shared culture. Millions went online to learn news of 
the 2016 presidential campaign. Such a vast array of voices, of course, means 
that online sources also can provide misinformation or outright lies. To verify 
media reports found in both traditional and online media, new websites, such 
as FactCheck.org and PolitiFact.com, are devoted exclusively to checking the 
veracity of political claims. 


THE RISE OF NEW MEDIA 187 


But New Media Raise Several Concerns 


Despite the benefits of new media, changes to the media arising from the rapid 
proliferation of the Internet have raised a multitude of concerns. 


Loss of Investigative Power One such concern is the loss of investigative power. 
In a democracy, the press is expected to be a watchdog for the people and to inform 
the citizens of government abuses of power. The greatest challenge for contemporary 
news organizations is to generate enough revenue to finance traditional investigative 
journalism.*? This activity requires more time and resources than other aspects of the 
news, yet it may be the most important. By breaking apart mainstream news organi- 
zations, online news may actually reduce the media’s ability to engage in the kind of 
sustained, in-depth, and expensive reporting that is critical to the media’s watchdog 
role and thus to the health of American democracy. In the 2016 presidential election, 
the media were criticized for focusing coverage on some candidates, most notably 
Donald Trump, much more than others and for a lack of more critical reporting. 


More Variation in the Quality of News Another concern is the variation in the 
quality of the news. As already noted, the growing diversity of online news has led 
to wide variation in the quality of available information. The freewheeling nature 
of the Internet also means that hate speech, rumors, falsehoods, and outdated 
information can overwhelm thoughtful, original, factual, and civic-oriented voices. 
Misinformation and unsubstantiated rumors can substitute for objective truth as 
claims are widely repeated, especially in anonymous and unedited online forums. 


Potential Effects on Knowledge and Tolerance Perhaps the greatest concern 
about politics in the digital age goes to the heart of modern democracy: Do on- 
line media ultimately help or hinder progress toward a well-informed citizenry 
that can govern itself effectively? One study has found that while readers of 
online news from major websites (largely offshoots of the traditional print and 
broadcast media) are more knowledgeable than average citizens, those who get 
their political news mainly from blogs are actually worse off.*> And the very 
diversity of online news, in fact, may actually lower tolerance for social and 
political diversity. Most new media do not abide by traditional media’s principle 
of objective journalism. 


Social Media as Propaganda Another concern about the Internet as a source 
of political information is that its accessibility has enabled violent groups to 
spread political propaganda more effectively. Social media have been a prima- 
ry means to distribute the political propaganda of the extremist militia group 
Islamic State of Iraq and Syria (ISIS), creating headline news worldwide. The 
group’s sophisticated media campaign, including the use of Twitter, YouTube, 
and other forums, distributes a multitude of social media messages daily and 
has helped mobilize thousands of people to fight on behalf of its cause. In the 
most significant terrorist attack on U.S. soil since September 11, 2001, Omar 
Mateen carried out a mass shooting at a gay nightclub in Orlando, Florida, in 2016. 
Mateen killed 49 people and wounded dozens more. He took to social media 
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immediately following the killings to pledge his loyalty to ISIS. Just six months earlier, 
a husband-and-wife team carried out a terrorist attack in San Bernardino, California, 
leaving more than a dozen Americans dead. According to the Federal Bureau of Inves- 
tigation (FBI), the couple was inspired, if not directed, by extremists via social media. 

ISIS has also used social media to distribute gruesome videos of public execu- 
tions, beheadings, and burnings of foreign journalists, soldiers, and other indi- 
viduals. These videos, in combination with mass media coverage of ISIS’s actions 
in the Middle East, have fueled fear and calls for government action in countries 
around the world. 


@ The Media Affect Power Relations 
in American Politics 


The content and character of news and pub- 
lic affairs programming—what the media 
choose to present and how they present 
it—can have far-reaching political conse- 
quences. The media can shape and modify, 
if not fully form, the public’s perception of 
events, issues, and institutions. Media cover- 
age can rally support for, or intensify opposition to, national policies on matters as 
weighty as health care, the economy, and international wars. 


The Media Influence Public Opinion through 
Agenda-Setting, Framing, and Priming 


Traditional and digital media influence American politics in a number of important 
ways.** The power of all media collectively, both traditional and online, lies in their 
ability to shape what issues Americans think about (setting the agenda) and what 
opinions Americans hold about those issues (framing and priming). 


Agenda-Setting and Selection Bias The first source of media power is 
agenda-setting—that is, the power of the media to bring public attention to par- 
ticular issues and problems. Groups and forces that wish to bring their ideas before 
the public in order to generate support for policy proposals or political candidacies 
must secure media coverage. If the media are persuaded that an idea is newswor- 
thy, they may declare it an “issue” that must be confronted or a “problem” to be 
solved, thus clearing the first hurdle in the policy-making process. If, on the other 
hand, an idea lacks or loses media appeal, its chance of resulting in new programs 
or policies is diminished. 

For example, in 2008 and 2009, the news agenda was dominated by the global 
financial crisis and the severe economic recession that ensued. Continuing media 
attention created enormous pressure for the government to “do something” even as 
the crisis began to ease, and the new Obama administration’s “honeymoon period” 
was cut short by public frustration over the government’s inability to solve the 
economic problems quickly. 
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Because the media are businesses and 
because the media seek to attract the larg- 
est possible audiences, they naturally tend to 
cover stories with dramatic or entertainment 
value, giving less attention to important sto- 
ries that are less compelling. News coverage 
thus often focuses on crimes and scandals, 
especially those involving prominent indi- 
viduals. This selection bias—the tendency to 
focus news coverage on only one aspect of 
an event or issue, avoiding coverage of other 
aspects—means that the media may provide 
Through agenda-setting, the media have less information about important political 
the power to influence which issues issues. The age-old journalistic instinct for 


he P ai i ausiouaenah lee sensational stories to tell often trumps the 
drinking water contamination in Flint, 
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gain any national media attention about what really matters—and the public’s 
until almost a year later. Mass media responsibility to demand that from the media. 
coverage eventually led to governmental What the mainstream media decide to 
action. report on and what they ignore have impor- 


tant implications. For example, the main- 
stream media provided little coverage of the Bush tax cuts of 2001 and 2003 
(or their extension under President Obama in 2009), although they dramatically 
increased the federal budget deficit and widened the gap between the super-rich 
and most other Americans in terms of wealth.*> It is not surprising that public- 
opinion polls showed that 40 percent of Americans had no opinion on whether 
they favored the massive tax cuts in 2001. 


Framing Framing is the media’s ability to influence how the American people 
interpret events and policies. Politicians take care to choose language that presents 
their ideas in the most favorable light possible. Public opinion on politics naturally 
changes with facts, but few citizens read legislation; so when forming opinions 
about policy and politics, the public relies on media coverage. This means that 
arguments made by elected officials and other political actors, or “frames,” are criti- 
cal to the process of forming opinions. 

For example, Barack Obama’s health care initiative was framed differently by 
Democrats and Republicans. The Obama administration labeled its health care ini- 
tiative the Patient Protection and Affordable Care Act, thus framing the proposal as 
a matter of compassionate responsibility and good economic sense. As the bill was 
debated in Congress, early press coverage framed it as “health care reform.” Sensing 
that Americans generally approve of the idea of “reform,” Republican opponents of 
the legislation chose language that framed it quite differently: the law’s provisions for 
limiting excessive medical testing were labeled as “health care rationing,” for example, 
and committees that were proposed to advise patients about end-of-life care were 
called “death panels.” The language used by Democrats and Republicans framed the 
debate in different terms: the Democrats framed it as achieving the positive goal of re- 
form, while the Republicans framed it as achieving the negative outcome of rationing. 
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Priming Another source of media influence on opinion, related to framing, is prim- 
ing. Priming involves “calling attention to some matters while ignoring others.” 
As a result, the public will be primed to use certain criteria when evaluating a poli- 
tician or an issue and to ignore other criteria. For example, the media’s intensive 
focus on terrorism and security in the wake of the September 11, 2001, terrorist 
attacks primed the public to evaluate President Bush’s performance in office based 
on his ability to defend the nation from terrorism and not, say, his ability to man- 
age the economy at the time, as people were not primed to be thinking about the 
economy. This situation was quite different in 2008, when a serious economic 
recession received much more extensive media coverage than national security. In 
the 2008 presidential election, the economy was a more important lens through 
which the public evaluated the candidates rather than national security. 

In the case of political candidates, the media have considerable influence over 
whether a particular individual will receive public attention and whether a particu- 
lar individual will be taken seriously as a viable contender. Thus, if the media find 
a candidate interesting, they may treat him or her as a serious contender despite 
possible weaknesses and shortcomings. As noted earlier, the media were criticized 
in the 2016 presidential race for covering Donald Trump—a reality TV star known 
for his inflammatory comments and disdain for political correctness—much more 
than other candidates. Many people believed that Trump’s unexpected victory in the 
Republican primaries was due in part to widespread media coverage. 

News media are not alone in agenda-setting, framing, and priming; elected 
officials, interest groups, and other political players compete over all three in hopes 
of influencing public opinion. 


Leaked Information Can Come from Government 
Officials or Independent Sources 


The media may also report information that is leaked by government officials. A leak 
is the disclosure of confidential information to the news media. Leaks may emanate 
from a variety of sources, including whistle-blowers, lower-level officials who hope to 
publicize what they view as their bosses’ improper activities. In 1971, for example, a 
minor Defense Department staffer named Daniel Ellsberg sought to discredit official 
justifications for U.S. involvement in Vietnam by leaking top-secret documents to the 
press. The Pentagon Papers—the Defense Department's own secret history of the 
war, differing widely from the Pentagon’s public pronouncements—were published 
by the New York Times and the Washington Post after the U.S. Supreme Court ruled 
that the government could not block their release.’ Pentagon credibility was severely 
damaged, hastening the erosion of public support for the war. 

Most leaks, though, originate not with low-level whistle-blowers but rather with 
senior government officials, prominent politicians, and political activists. These 
individuals cultivate long-term relationships with journalists, to whom they regu- 
larly leak confidential information, knowing that it is likely to be published on a 
priority basis in a form acceptable to them. In turn, of course, journalists are likely to 
regard high-level sources of confidential information as valuable assets whose favor 
must be retained. For example, during the George W. Bush administration, Lewis 
“Scooter” Libby, Vice President Dick Cheney’s chief of staff, was apparently such 
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a valuable source of leaks to so many promi- 
nent journalists that his name was seldom 
even mentioned in the newspapers, despite his 
prominence in Washington and his importance 
as a decision maker.*® Through such tacit al- 
liances with journalists, prominent figures can 
manipulate news coverage and secure the pub- 
lication of stories that serve their purposes. 
New technology and online media have 
taken leaks to a new level. WikiLeaks, an inde- 
pendent nonprofit organization dedicated to 
publishing classified information, posts leaked 
documents to its website and uses an anony- 


Leaks of classified information have 
sparked significant debate over what 


the government should classify as mous drop-box system so that leakers cannot 
“secret” and what deserves to be be identified. In recent years, WikiLeaks has 
public knowledge. After Edward released thousands of secret government docu- 
Snowden leaked thousands of clas- ments involving instances of government cor- 


sified documents, he fled the United ruption, such as war crimes in Afghanistan and 
States in order to escape arrest and 
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prosecution. His actions have been ate 7 
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from Democratic candidate Hillary Clinton’s 

campaign. WikiLeaks shares its treasure trove of 
leaked government documents with major international papers, including the New 
York Times. 

In 2013, Edward Snowden, a former employee of the Central Intelligence 
Agency (CIA) and contractor for the National Security Agency (NSA), disclosed 
thousands of classified digital documents to journalists and international media in 
what has been called the most significant leak in U.S. history. The leaks disclosed 
widespread global surveillance programs by the U.S. government working with 
telecommunication companies. The world learned the NSA was searching millions 
of email and instant messaging contact lists and tracking and mapping the locations 
of cell phones. For revealing the mass surveillance programs, Snowden has been 
called a hero, a whistle-blower, a dissident, and a traitor. The leaks garnered intense 
media attention and sparked heated public debate over government surveillance 
and privacy of information for individuals. 

Critics of WikiLeaks and Snowden argue that posting government documents 
online is not journalism, that governments must have some secrets, and that the 
release of some government documents may jeopardize American soldiers and 
their local allies by revealing their identities. The whistle-blower behind the 
Pentagon Papers, Daniel Ellsberg, defended WikiLeaks in 2010, arguing that it has 
played a vital role in informing the public of government wrongdoing. 


Adversarial Journalism Has Risen in Recent Years 


The political power of the news media vis-a-vis the government has greatly 
increased in recent years through the growing prominence of “adversarial journal- 
ism,” an aggressive form of investigative journalism that attempts to expose and 
antagonize the status quo. 


192 CHAPTER 6 THE MEDIA 


The national media’s aggressive use of the techniques of investigation, publicity, 
and exposure allowed them to inform the public about major news stories. With- 
out such aggressive media coverage, would we have known of Bill Clinton’s extra- 
marital affair or of Richard Nixon’s Committee to Re-elect the President’s illegal 
break-in to the Democratic Party headquarters in the Watergate building? Would 
we have known that Iraq did not have weapons of mass destruction, despite claims 
to the contrary by then-president George W. Bush? Without aggressive media cov- 
erage, would important questions be raised about the conduct of American foreign 
and domestic policy, including drone attacks, torture, and civil liberty violations? It 
is easy to criticize the media for their aggressive tactics, but would our democracy 
function effectively without the critical role of the press? Independent media are 
needed as the watchdogs of American politics. Digital technology has provided a 
new means by which the media can be watchdogs. 


Broadcast Media Are Regulated but Not Print Media 


In many countries, such as China, the government controls media content. In other 
countries, the government owns the broadcast media (e.g., the BBC in Britain) but 
does not tell the media what to say. In the United States, the government neither 
owns nor controls the communications networks, but it does regulate the content 
and ownership of the broadcast media. 

In the United States, the print media are essentially free from government in- 
terference. The broadcast media, on the other hand, are subject to federal regula- 
tion. American radio and television are regulated by the Federal Communications 
Commission (FCC), an independent regulatory agency established in 1934. Radio 
and TV stations must have FCC licenses, which must be renewed every five years. 
Licensing provides a mechanism for allocating radio and TV frequencies to prevent 
broadcasts from interfering with and garbling one another. License renewals are 
almost always granted automatically by the FCC. Indeed, renewal requests are now 
filed by postcard. 

Through regulations prohibiting obscenity, indecency, and profanity, the FCC 
has also sought to prohibit radio and television stations from airing explicit sexual 
and excretory references between 6 A.M. and 10 p.m., the hours when children are 
most likely to be in the audience. Generally speaking, FCC regulation applies only 
to the “over-the-air” broadcast media. It does not apply to cable television, the 
Internet, or satellite radio. As a result, explicit sexual content and graphic language 
that would run afoul of the rules on broadcast television are regularly available on 
cable channels. 

For more than 60 years, the FCC also sought to regulate and promote competi- 
tion in the broadcast industry; but in 1996, Congress passed the Telecommunica- 
tions Act, a broad effort to do away with most regulations in effect since 1934. The 
act loosened restrictions on media ownership and allowed telephone companies, 
cable television providers, and broadcasters to compete with one another for tele- 
communication services. Following the passage of the act, several mergers between 
telephone and cable companies and among different segments of the entertain- 
ment media produced an even greater concentration of media ownership than had 
been possible since regulation of the industry began in 1934. 
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The Telecommunications Act of 1996 also 
included an attempt to regulate the content of mate- 
rial transmitted over the Internet. This law, known 
as the Communications Decency Act, made it illegal 
to make “indecent” sexual material on the Internet 
accessible to those under 18 years old. The act was 
immediately denounced by civil libertarians and 
became the subject of lawsuits. The case reached the 
Supreme Court in 1997, and the act was ruled an 
unconstitutional infringement of the First Amend- 
ment’s right to freedom of speech (see Chapter 4). 

Although the government’s ability to regulate 
the content of the electronic media on the Internet 
has been questioned, the federal government has 
; used its licensing power to impose several regula- 
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increased their broadcast delays Commercial time to a state’s Republican guberna- 
for live performances. torial candidate, it may not refuse to sell time to 
the Democratic candidate for the same position. 
The second regulation affecting the content of 
broadcasts is the right of rebuttal, which requires that individuals be given the 
opportunity to respond to personal attacks made on a radio or television broadcast. 
In the 1969 case of Red Lion Broadcasting Company v. Federal Communications 
Commission, for example, the U.S. Supreme Court upheld the FCC’s determina- 
tion that a radio station was required to provide a liberal author with an opportu- 
nity to respond to a conservative commentator’s attack that the station had aired.*° 
For many years, a third important federal regulation was the fairness doctrine. 
Under this doctrine, broadcasters who aired programs on controversial issues were 
required to provide time for opposing views. In 1985, however, the FCC stopped 
enforcing the fairness doctrine on the grounds that there were so many radio and tele- 
vision stations—to say nothing of newspapers and newsmagazines—that in all likeli- 
hood many different viewpoints were already being presented without each station’s 
being required to try to present all sides of an argument. Critics of this FCC decision 
charge that in many media markets the number of competing viewpoints is small. 
The rise of online media challenges our thinking about regulation of the media 
as it is more difficult—some say impossible—to regulate political content online. 
In 2011, the United Nations (UN) declared that access to the Internet is a 
human right.*° While this came in response to threats by authoritarian govern- 
ments against Internet access, the UN’s position demonstrates the significance of 
information technology in modern life. Many authoritarian countries continue to 
censor the Internet, sometimes blocking the transmission of stories that contain 
specific terms or information from specific websites.*! 
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Press Freedom around the world 


The First Amendment to the U.S. Constitu- 
tion guarantees that the media are essen- 
tially free from government interference. 
A free press is a necessary component of 
a functioning democracy, as critical media 
help hold leaders accountable for their 
actions. However, many countries limit free- 
dom of the press in at least some ways. 
For example, in some democratic countries, 
such as Hungary, rules limiting hate speech 
or protecting privacy rights can inhibit critical 
journalism. Some non-democratic govern- 
ments, such as in China or Cuba, exercise 
strict control over the media. 


When we think about attacks on the 
freedom of the press, it’s often government 
arrests and even killing of journalists that 
make the headlines, but threats to media 
freedom can be more subtle. In Russia, for 
example, journalists who criticize govern- 
ment officials may find themselves targets 
of expensive libel or slander lawsuits. In an 
ideal world, should all media be free from 
interference? Is there ever a reason to place 
limits on press freedom? 


a 


LIMITS ON THE PRESS 


More limits, 
less free 


“Few limits, No data 
freer press available 


(accessed 4/28/16). 


SOURCE: Reporters without Borders, “2016 World Press Freedom Index,” www.rsf.org/en/ranking_table 
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The Media, Democracy, 


and Your Future 


The free media are essential to democratic government. Ordinary citizens depend 
on the media to investigate wrongdoing, to publicize and explain governmental 
actions, to evaluate programs and politicians, and to bring to light matters that 
might otherwise be known to only a handful of governmental insiders. Without 
free and active media, democratic government would be virtually impossible. Citi- 
zens would have few means through which to know or assess the government’s 
actions—other than the claims or pronouncements of the government itself. More- 
over, without active (indeed, aggressive) media, citizens would be hard pressed to 
make informed choices among competing candidates at the polls. 

Today’s media are not only adversarial but also increasingly partisan. Debates 
about the liberalism and conservatism of the mass media make it clear that many 
readers and viewers perceive more and more bias in newspapers, radio, and televi- 
sion. Blogs, niche media, social media, and other Internet outlets, of course, are 
often highly partisan. To some extent, increasing ideological and partisan stridency 
is an inevitable result of the expansion and proliferation of news sources. When 
the news was dominated by three networks and a handful of national papers, each 
sought to appeal to the entire national audience. This required a moderate and 
balanced tone so that consumers would not be offended and transfer their atten- 
tion to a rival network or newspaper. Today, there are so many news sources that 
few can aim for a national audience. Instead, many target a partisan or ideological 
niche and aim to develop a strong relationship with consumers in that audience 
segment by catering to their biases and predispositions. The end result may be to 
encourage greater division and disharmony among Americans. 

Has the rise of citizen journalism, social media, and the Internet fundamentally 
changed how political information is gathered and distributed? As more and more 
Americans go online to read the news and learn about politics, even the definition 
of “journalist” is being challenged. Are Twitter feeds from protesters on the ground 
in Egypt or in a Black Lives Matter demonstration examples of citizen journalism? 
In an era of online news, regular citizens create content and distribute the news 
through personal web pages and blogs. Is this real news or just social media gos- 
sip on a global scale? Wikipedia, the free online encyclopedia founded by Jimmy 
Wales, has millions of pages compiled by legions of volunteers that provide con- 
tent on virtually every political topic imaginable. Social media, Wikipedia, and all 
Wiki-type sites involve people working collaboratively to transmit knowledge. 
Social media also enable citizens to express their political opinions. (The “Who 
Participates?” feature on p. 197 shows the various ways Americans participate in 
politics via social media.) Is such a system the future of news media? 

In the twenty-first century, political campaigns are covered wall to wall by the 
Internet; on newspapers’ sites updated throughout the day; and on blogs, tweets, 
social media, and cable television. The new digital media are more diverse, more 
representative of multiple viewpoints, more interactive and participatory, and, to 
many, more interesting than traditional news media. Time will tell whether the 
shift to online news strengthens or harms American democracy. 
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Be an Informed Consumer of Media 


Gather information from a variety of news sources rather than relying 

on just one. You can set up a news aggregator with a variety of free 
downloadable apps, including Flipboard ( ) and Feedly 
( y: 


Check media watchdog organizations such as the Columbia Journalism 
Review ( ), Fairness & Accuracy in Reporting ( are lave! 
Accuracy in Media ( ) for reports of media bias and censorship. 


For information on the factual accuracy of what is said by political players, 
go to . For investigative journalism in the public 
interest, go to . For reporting on the accuracy of news 
rumors, go to 
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. Digital citizenship requires (p. 183) 

a) a subscription to one or more 
online newspapers. 

b) high-speed Internet access and 
the technical and literacy skills 
to evaluate and use information 
online. 

c) high-speed Internet access only. 

d) a social media account, such as 
Facebook or Twitter. 

e) maintaining a political blog. 


. News reporting devoted to a targeted 
portion of readers based on content 
or ideological presentation is called 
(pp. 183-84) 

a) nonprofit journalism. 

b) for-profit journalism. 

c) adversarial journalism. 

d) citizen journalism. 

e) niche journalism. 


. Which of the following is not a reason 

that many Americans appear to prefer 

online news? (p. 187) 

a) the depth of the information 
available online 

b) the diversity of online viewpoints 

c) the convenience of getting news 
online 

d) the accuracy and objectivity 
compared to traditional media 
outlets 

e) the up-to-the-minute currency of 
the information available online 


. The media’s powers to determine what 

becomes a part of political discussion 

and to shape how political events are 

interpreted are known as (pp. 189-90) 

a) issue definition and protest power. 

b) agenda-setting and framing. 

c) the illusion of saliency and the 
bandwagon effect. 

d) the equal time rule and the right of 
rebuttal. 

e) media consolidation and selection 
bias. 


. The tendency of the media to 
focus news coverage on only one 
aspect of an event or issue is 
called (pp. 189-90) 

a) agenda-setting. 

b) framing. 

c) priming. 

d) adversarial journalism. 

e) selection bias. 


10. 


ale 


. Most leaks originate with (p. 191) 


a) low-level government whistle- 
blowers. 

b) senior government officials, 
prominent politicians, and political 
activists. 

c) members of the public who witness 
misbehavior. 

d) ambassadors from foreign countries. 

e) members of the media. 


. Adversarial journalism refers to 


(pp. 192-93) 

a) the recent shift in American society 
away from general-purpose sources 
of information and toward narrowly 
focused niche sources. 

b) an era in American history when 
political parties provided all of the 
financing for newspapers. 

c) an aggressive form of journalism 
that attempts to expose and 
antagonize the status quo. 

d) a form of reporting in which the 
media adopt an accepting and 
friendly posture toward the govern- 
ment and public officials. 

e) the process of preparing the public 
to take a particular view of an event 
or political actor. 


In general, FCC regulations apply only 
to (p. 193) 

a) cable television. 

b) Internet websites. 

c) over-the-air broadcast media. 

d) satellite radio. 

e) newspapers and magazines. 


In Red Lion Broadcasting Company v. 
Federal Communications Commission, 
the Supreme Court ruled that a radio 
station (p. 194) 

a) could not legally charge Democratic 
and Republican gubernatorial 
candidates different prices for 
commercials aired at the same 
time of day. 

b) could legally charge Democratic and 
Republican gubernatorial candi- 
dates different prices for commer- 
cials aired at the same time of day. 

c) was required to provide a liberal au- 
thor with an opportunity to respond 
to a personal attack broadcast by 
one of the station’s conservative 
commentators. 
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d) was not required to provide a 
liberal author with an opportunity 
to respond to a personal attack 
broadcast by one of the station’s 
conservative commentators. 

e) was not required to secure a 
license from the FCC if it accepted 
no money in grants or tax credits 
from the federal government. 


Key Terms 


12. The now-defunct requirement that 
broadcasters provide time for opposing 
views when they air programs on con- 
troversial issues was called (p. 194) 

a) the equal time rule. 

b) the fairness doctrine. 

c) the right of rebuttal. 

d) the response rule. 

e) the free speech doctrine. 


agenda-setting (p. 189) the power of the 
media to bring public attention to particular 
issues and problems 


citizen journalism (p. 185) news reported 
and distributed by citizens, rather than 
professional journalists and for-profit news 
organizations 


digital citizen (p. 183) a daily Internet user 
with high-speed home Internet access and 
the technology and literacy skills to go online 
for employment, news, politics, entertainment, 
commerce, and other activities 


equal time rule (p. 194) the requirement 
that broadcasters provide candidates 

for the same political office equal 
opportunities to communicate their 
messages to the public 


fairness doctrine (p. 194) a Federal 
Communications Commission (FCC) 
requirement for broadcasters who air 
programs on controversial issues to 
provide time for opposing views; the FCC 
ceased enforcing this doctrine in 1985 


framing (p. 190) the power of the media 
to influence how events and issues are 
interpreted 


media (p. 177) print and digital forms 
of communication, including television, 


newspapers, radio, and the Internet, 
intended to convey information to large 
audiences 


niche journalism (p. 183) news reporting 
devoted to a targeted portion (Subset) of 
a journalism market sector or for a portion 
of readers or viewers based on content or 
ideological presentation 


priming (p. 191) process of preparing the 
public to take a particular view of an event or 
political actor 


right of rebuttal (po. 194) a Federal 
Communications Commission regulation 
giving individuals the right to have the 
opportunity to respond to personal 
attacks made on a radio or television 
broadcast 


selection bias (news) (p. 190) the tendency 
to focus news coverage on only one aspect 
of an event or issue, avoiding coverage of 
other aspects 


social media (p. 184) web-based and 
mobile-based technologies that are used to 
turn communication into interactive dialogue 
between organizations, communities, and 
individuals; social media technologies take 
on many different forms including blogs, 
Wikis, podcasts, pictures, video, Facebook, 
and Twitter 
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For much of the country’s history, 
large groups of Americans were 
denied the right to vote. Most 
restrictions on voting have been 


eliminated for Americans age 18 
lato me) (o(slemolUl mae laaloluimnasiaate liars) 
relatively low, especially among 
young voters. Will changes in voting 
laws increase participation? 
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Political Parties, 


Participation, 
and Elections 


WHAT GOVERNMENT DOES AND WHY IT MATTERS In 2016, the major 
American political parties faced an unprecedented populist uprising within their 
ranks during the presidential nomination process, when massive numbers of 
voters preferred “outsider” candidates. Self-described democratic socialist 
Bernie Sanders (running for the Democratic nomination) and television celeb- 
rity and businessman Donald Trump (running for the Republican nomination) 
both positioned themselves as outsiders who would better represent ordinary 
Americans than the “establishment” candidates would. Both were critical of their 
own parties. Sanders’s campaign message directed outrage at Wall Street and the 
wealthiest 1 percent who have prospered while the wages of average Americans 
have stalled. His proposals included free college tuition at state schools, single- 
payer health insurance, increasing the minimum wage to $15 an hour, imposing 
a tax on financial transactions on Wall Street, and raising taxes on the wealthi- 
est Americans. Republican candidate Donald Trump dominated national media 
headlines for months with his highly controversial statements and proposals, 
which included building a wall at the Mexican border to stop illegal immigration 
and enacting a temporary ban on Muslims entering the United States. 

Trump and Sanders represented a radical departure for the political parties, 
which have generally turned to insiders when choosing political leaders. Both 


x 
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initially received few endorsements from party elites and appealed to working- 
class white voters, independents, and young voters. Both also challenged the 
status quo by refusing contributions from big business and outside funding by 
Super PACs. Sanders’s campaign received a record-breaking $206 million in indi- 
vidual contributions, $129 million of which was made up of small contributions.+ 
As a businessman who had donated hundreds of thousands of dollars to po- 
litical candidates, Trump positioned himself as one who could not be bought off 
as a candidate. He stated, “my whole life I’ve been greedy, greedy, greedy. I’ve 
grabbed all the money | could get. I’m so greedy. But now | want to be greedy 
for the United States.”* He claimed he would redirect his competitive capitalist 
charisma toward the public good. Trump’s and Sanders’s surprising victories— 
both won many key state primaries and caucuses and Trump went on to secure 
the Republican nomination—posed a major challenge to the two major political 
parties. Revolts against the political parties from within their ranks occur rarely 
in American history. 

Political parties and elections are all about who controls the government; 
participation is about who gets involved and why. Social forces work through the 
parties to gain control over government personnel (meaning those who run the 
government) and policies. Parties are also a means by which those in government 
try to influence important groups in society. 


Explain the roles that parties play in American elections and 
government (pp. 205-9) 


Describe the American party system and how it has changed 
over time (pp. 209-18) 


Identify the most common forms of political participation 
(pp. 218-23) 


Examine the factors that influence voters’ decisions (pp. 225-27) 


Analyze the strategies, issues, and outcomes of the 2016 elections 
(pp. 229-35) 


Describe how candidates raise the money they need to run 
(pp. 235-38) 
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@ Parties and Elections Have Been Vital 
to American Politics and Government 


Political parties, like interest groups, are 
organized groups that attempt to influence 
the government by electing their members 
to government offices. A party, however, 
seeks to control the entire government by 
electing its members to office and thereby 
controlling the government. Interest groups, by comparison, don’t control the 
operation of government and its personnel but rather try to influence government 
policies, often through lobbying electoral officials and campaign contributions. 


Political Parties Arose from the Electoral Process 


Although the Founders did not envision the rise of political parties and 
George Washington was elected the nation’s first president without associa- 
tion with a political party, parties quickly became a core feature of the American 
political system. Historically, parties form in one of two ways. The first, which 
could be called “internal mobilization,” occurs when political conflicts prompt 
officials and competing factions within government to mobilize popular support. 
This is precisely what happened during the early years of the American Republic. 
Competition in Congress between northeastern merchants and southern farmers 
led first the southerners and then the northeasterners to attempt to organize their 
supporters. The result was the foundation of America’s first national parties: the 
Jeffersonians, or Antifederalists, whose primary base was in the South, and the 
Federalists, whose strength was greatest in the New England states. 

The second way that parties form is called “external mobilization,” which takes 
place when a group of politicians outside government organizes popular sup- 
port to win governmental power. For example, during the 1850s, a group of state 
politicians who opposed slavery, especially the expansion of slavery in America’s 
territorial possessions, built what became the Republican Party by constructing 
party organizations and mobilizing popular support in the Northeast and West. 

America’s two major parties now, of course, are the Democratic Party and the 
Republican Party. Both trace their roots back over 150 years to the nineteenth 
century, and both have evolved over time. Since they were formed, the two major 
parties have undergone significant shifts in their policy positions and their mem- 
bership. These changes have been prompted both by issues and events (economic 
change, the civil rights movement, immigration, etc.) and by demographic and 
social developments in the United States. 

Political parties play a traditionally important role in elections. They recruit 
candidates to run for office, get their loyal party members out to vote, and work in 
a variety of ways to promote the causes and issues of the party. In earlier times the 
parties had near total control over the electoral process. In recent decades, how- 
ever, they have lost their monopoly to candidates who decide not to work within 
the party, to political action committees (PACs) that raise and distribute millions of 
dollars for candidates, and to direct appeals through the media. 
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Parties Recruit Candidates 


One of the most important party activities is the recruitment of candidates for 
thousands of local, state, and national offices. Where they do not have an incum- 
bent running for re-election, party leaders attempt to identify strong candidates 
and to interest them in entering the campaign. 

An ideal candidate will have a strong leadership record and the capacity to raise 
enough money to mount a serious campaign. Party leaders are usually not willing to 
provide financial backing to candidates who are unable to raise substantial funds on 
their own. For a U.S. House seat, this can mean several hundred thousand dollars; for 
a Senate seat, a serious candidate must be able to raise several million dollars. Presi- 
dential candidates raise hundreds of millions of dollars, an amount that continues to 
rise with every election cycle. Often, party leaders have difficulty finding attractive 
candidates and persuading them to run. Candidate recruitment has become particu- 
larly difficult in an era in which incumbents (candidates running for re-election to 
positions that they already hold) are hard to beat, when lengthy political campaigns 
often involve mudslinging, and when candidates must assume that their personal 
lives will be intensely scrutinized on social media, in the press, and in negative cam- 
paign ads run by their opponents.’ Over 20 percent of House races are uncontested 
(meaning there is only one candidate from one party on the ballot) because challeng- 
ing incumbents in the House and winning is so difficult. Incumbents in the House on 
average have more than double the money for their political campaigns than chal- 
lengers, while Senate incumbents have on average 50 percent more. 


Parties Organize Nominations 


Nomination is the process by which a party selects a single candidate to run for 
each elective office. Parties want only one candidate on the general-election ballot 
so that members of the same party do not take votes from one another, allowing 
the other party’s candidate to win. So parties undertake an internal process of 
nomination to settle on one candidate who will be on the ballot in the general 
election. The party nomination process varies from state to state and office to 
office, but it usually involves a primary election among multiple candidates from 
the same party. Voters in the primary election select just one candidate to go on 
to general election. Scholars have found that although the nomination process 
appears democratic in that average citizens have a say, party elites play an outsized 
role in selecting the candidates nominated by their party for president of the 
United States. In 2016, however, the Republican Party insiders had less control 
over the process; businessman and reality-TV star Donald Trump secured the 
nomination despite the fact that many members of the party emphatically spoke 
out against him. 


Parties Help Get Out the Vote 


The general-election period begins immediately after the nominations conclude. 
Historically, this has been a time of heightened partisanship when popular sup- 
port for the political parties is high. All the paraphernalia of party committees— 
from signs, bumper stickers, and buttons to social media slogans and YouTube 
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ads—are on display, and all the committee members are activated into local party 
workforces. 

The first step involves voter registration. Party workers collaborate with 
nonprofit organizations, local community groups, and other organizations to turn 
out the vote. The parties and candidate campaigns still mail notices, call voters, 
organize voter-registration drives on college campuses, and knock on doors to 
ensure citizens are registered. 

Convincing voters to actually show up and vote on Election Day is one of the 
hardest tasks that the parties face as it involves getting individuals to go to the 
polls, stand in line, and vote for the party’s candidates. If they are voting by mail— 
one in three Americans now vote by absentee ballots or mail voting—voters still 
have to request the ballot, fill it out, and return it. Voter mobilization, once an art, 
has now become a science. Research has shown that face-to-face, in-person contacts 
are much more effective than mailings, robocalls, or TV advertising in mobiliz- 
ing voters. Campaigns now organize large-scale voter-mobilization drives and field 
offices with hundreds of thousands of party workers and volunteers contacting 
millions of voters. In recent years, parties have developed extensive databases of 
over 240 million potential adult voters. Using vast computerized databases, data 
mining, social media, and other new techniques such as micro-targeting, modern 
political campaigns can predict who you will vote for and are extremely effective 
at turning out the voters who are most likely to vote for their candidates. Micro- 
targeting means tailoring campaign messages to individuals in small, homogenous 
groups (e.g., suburban housewives) and emphasizing specific issues, rather than 
a one-size-fits-all campaign message. This technique enables political parties to 
target candidates’ strategies and messages to these very specific groups. Turnout is 


People are more likely to turn out to vote if someone asks them face-to-face. Direct mail and 
impersonal phone calls are less likely to have an effect on turnout. 
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everything: after all, it doesn’t matter which party has more support if that party’s 
voters stay home on Election Day. 


Parties Organize Power in Congress 


Congress depends more on the party system than is generally recognized. For one 
thing, power in Congress is organized along party lines. The speakership of the 
House is essentially a party office because the Speaker is chosen by the majority 
party—that is, the party that holds the majority of seats in the House or Senate. 
(The other party is known as the minority party, meaning that it holds the minor- 
ity of legislative seats in either the House or the Senate.) When the majority party 
presents a nominee to the entire House, its choice is then ratified in a straight vote 
along party lines. 

The committee system of both houses of Congress is also a product of the 
two-party system. For example, each party is assigned a quota of members for 
each committee, depending on the percentage of total seats held by the party 
(see Chapter 9). The majority party makes sure that it has a majority of its mem- 
bers on each committee. Each party has a “committee on committees” to assign 
individual members to each committee and determine advancement up the com- 
mittee seniority ladder toward serving as committee chair. Since the late nine- 
teenth century, most advancements have been automatic—based on the length of 
continual service on the committee. This seniority system has existed only because 
of the support of the two parties, however; and either party can deviate from it— 
that is, pick someone with less seniority to chair a committee—by a simple vote. 


Presidents Need Political Parties 


Strong presidents with broad popular support can depend on party ties to get their 
legislation enacted in Congress. Yet there has been a trade-off in using the party 
machinery to support the president’s legislative agenda and building it to support 
the party in congressional elections. Since the Eisenhower presidency, Republicans 
have paid much more attention to party building than have Democrats.* Given 
their party’s minority status in the electorate for much of the past 50 years, Repub- 
lican presidents have sought to enhance the party’s capabilities to mobilize voters 
and win elections. George W. Bush’s adviser Karl Rove hoped to build a strong 
party apparatus that would ensure a permanent Republican majority. Democratic 
presidents have put much less energy into building the party apparatus, focusing 
instead on their legislative agenda and their own re-election. It was only after their 
2004 election defeat that Democrats began to pour their energies into building a 
stronger party when the Democratic National Committee (DNC) invested heavily 
in new technology and in creating party-mobilizing capabilities in states across the 
country, not just the traditionally “blue” states that have reliably voted Democratic. 

The Obama campaign was able to use the party as a springboard for its own 
mobilizing organization, Obama for America. With detailed information about 
Democratic Party activists, Obama for America’s database became an impor- 
tant political resource for mobilizing Democrats and for legislative candidates. 
After Obama took office, the organization was renamed Organizing for America 
(OFA) and became an independent project of the DNC. The president used OFA 
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to mobilize grassroots support for his legislative agenda. Separate from the DNC, 
OFA provides training for volunteers to learn how to become organizers, and it has 
established offices in nearly every state. 


@ America Is One of the Few Nations 
with a Two-Party System 


In his 1796 Farewell Address, President 
George Washington warned his countrymen 
to shun partisan politics. Nonetheless, a two- 
party system—a political system in which 
only two parties have a realistic opportunity 
to compete effectively for control of the 
government—emerged early in the history of the new Republic. Beginning with 
the Federalists and the Jeffersonian Republicans in the 1790s, two major parties 
have dominated national politics, although which particular two parties they have 
been has changed with the times and issues. 

However, the term party system refers to more than just the number of parties 
competing for power or the set of parties that are important at any given time. It 
also includes the organization of the parties, the balance of power between and 
within party coalitions, the parties’ social and institutional bases, and the issues 
and policies around which party competition is organized. Seen from this broader 
perspective, the character of a nation’s party system can change even if the num- 
ber of parties remains the same and even when the same two parties seem to be 
competing for power. Today’s American party system is very different from the 
country’s party system of 70 years ago, but the Democrats and Republicans con- 
tinue to be the two major competing forces. Over the course of American history, 
changes in political forces and alignments have produced six distinctive party 
systems (see Figure 7.1). 


The First Party System: Federalists and Jeffersonian Republicans The first 
party system emerged in the 1790s and pitted the Federalists, who favored a strong 
national government, against the Jeffersonian Republicans, or Antifederalists, who 
favored a weak national government and strong states. The Federalists were the 
establishment party at the time, and the Antifederalists were the outsiders. The 
Federalists represented New England merchants and supported a program of 
protective tariffs to encourage manufacturing, forgiving states’ Revolutionary 
War debts, the creation of a national bank, and commercial ties with Britain. The 
Jeffersonians, led by southern agricultural interests, opposed these policies and 
instead favored free trade, the promotion of agricultural over commercial interests, 
and friendship with France. Over the years, the Federalists gradually weakened and 
disappeared altogether after the pro-British sympathies of some Federalist leaders 
during the War of 1812 led to charges of treason against the party. 

From the collapse of the Federalists until the 1830s, America had only one 
political party, the Jeffersonian Republicans, who gradually came to be known 
as the Democrats. This period of one-party politics had an absence of party 
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FIGURE 7.1 How the Party System Evolved 


During the nineteenth century, the Democrats and the Republicans emerged as the 
two dominant parties in American politics. As the American party system evolved, 
many third parties emerged, but few of them remained in existence for very long. 


*Or in some cases, fourth parties; most of these parties lasted through only one term. 
**The Anti-Masonics had the distinction of being not only the first third party but also the first party to hold a national 
nominating convention and the first to announce a party platform. 
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competition. Throughout this period, however, there was intense factional 
conflict within the Democratic Party, particularly between the supporters and 
opponents of General Andrew Jackson, America’s great military hero of the War 
of 1812. Jackson was the first populist president with a wide base of mass sup- 
port; he sought to give rank-and-file members more say in party politics. Jackson’s 
opponents denied him the presidency in 1824, but Jackson won election in 1828 
and again in 1832. Jackson’s base of support was in the South and the West, and 
he espoused a program of free trade and other policies that appealed to those 
regions. During the 1830s, groups opposing Jackson united to form a new political 
force, the Whig Party, thus giving rise to the second American party system. 


The Second Party System: Democrats and Whigs Both the Democrats and the 
Whigs built party organizations throughout the nation, and both sought to enlarge 
their bases of support by expanding the right to vote. They increased the number 
of eligible voters—though only white males—through the elimination of prop- 
erty restrictions and other barriers to voting. Support for the new Whig Party was 
stronger in the Northeast than in the South and West and among merchants than 
among small farmers. Hence, in some measure, the Whigs were the successors of 
the Federalists. Yet conflict between the two parties revolved more around person- 
alities than policies. The Whigs were a diverse group united more by opposition to 
the Democrats than by agreement on programs. In 1840 the Whigs won their 
first presidential election by nominating a military hero, General William Henry 
Harrison. The Whig campaign carefully avoided issues—since the party could agree 
on almost none—and emphasized the personal qualities and heroism of the can- 
didate. The Whigs also invested heavily in campaign rallies and entertainment to 
win over voters. The 1840 campaign came to be called the “hard cider” campaign 
because of the practice of using food and especially drink to win votes. 

During the late 1840s and early 1850s, conflicts over slavery produced sharp 
divisions within both the Whig and the Democratic parties, despite the efforts of 
party leaders to develop compromises. By 1856 the Whig Party had all but disin- 
tegrated under the strain, and many Whig politicians and voters, along with anti- 
slavery Democrats, joined the new Republican Party, which pledged to ban slavery 
from the western territories. In 1860 the Republicans nominated Abraham Lincoln 
for the presidency. Lincoln’s victory strengthened southern calls for secession from 
the Union and, soon thereafter, for all-out civil war. 


The Civil War and Post-Civil War Party System: Republicans and Democrats 
During the course of the war, President Lincoln depended heavily on Republi- 
can governors and state legislatures to raise troops, provide funding, and maintain 
popular support for a long and bloody military conflict. The secession of the South 
had stripped the Democratic Party of many of its leaders and supporters, but the 
Democrats remained politically competitive throughout the war and nearly won 
the 1864 presidential election against Republican Lincoln because of northern 
war weariness. With the defeat of the Confederacy in 1865, some congressional 
Republicans sought to convert the South into a Republican bastion through a 
program of Reconstruction that granted the vote to newly freed slaves. This 
Reconstruction program collapsed in the 1870s as a result of disagreement within 
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Following the Civil War, the Republican Party remained dominant in the North. This poster 
supporting Republican Benjamin Harrison in the 1888 election promises protective tariffs 
and other policies that appealed to the industrial states in the North. 


the Republican Party in Congress and violent resistance by southern whites. With 
the end of Reconstruction, the former Confederate states regained full member- 
ship in the Union and full control of their internal affairs. Throughout the South, 
African Americans were deprived of hard-won political rights, including the right 
to vote, despite post—Civil War constitutional guarantees to the contrary. The post— 
Civil War South was solidly Democratic in its political affiliation because of its 
resentment of Lincoln’s Republican Party, and with a firm southern base, the 
national Democratic Party was able to confront the Republicans on a more or 
less equal basis. From the end of the Civil War to the 1890s, the Republican Party 
remained the party of the North, with strong business and middle-class support, 
while the Democrats were the party of the South, with support also from northern 
working-class and immigrant groups. 
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The System of 1896: Republicans and Democrats During the 1890s profound 
and rapid social and economic changes led to the emergence of a variety of pro- 
test parties, including the Populist Party, which appealed mainly to small farmers, 
western mining interests, and urban workers. In the 1892 presidential election, the 
Populist Party carried four states and elected governors in eight. In 1896 the Popu- 
list Party effectively merged with the Democrats, who nominated William Jennings 
Bryan, a Democratic senator with pronounced Populist sympathies, for the presi- 
dency. The Republicans nominated the conservative senator William McKinley. In 
the ensuing campaign, northern and midwestern businesses made an all-out effort 
to defeat what they saw as a radical threat from the Populist-Democratic alliance. 
By the time the dust settled, the Republicans had won a resounding victory and 
confined the Democrats to their smaller bases of support in the South and far West. 
For the next 36 years, the Republican Party was the nation’s majority party, carry- 
ing seven of nine presidential elections and controlling both houses of Congress in 
15 of 18 contests. The Republican Party of this era was the party of American busi- 
ness, advocating low taxes, high tariffs on imports, and a minimum of government 
regulation. The Democrats were far too weak to offer much opposition. 


The New Deal Party System: Reversal of Fortune Soon after the Republican 
presidential candidate Herbert Hoover won the 1928 presidential election, the 
nation’s economy collapsed. The Great Depression, which produced unprecedented 
economic hardship, stemmed from many causes; but from the perspective of mil- 
lions of Americans, the Republican Party did not do enough to promote economic 
recovery. In 1932, Americans elected Franklin Delano Roosevelt (FDR) and a 
solidly Democratic Congress. FDR developed a program for economic recovery 
that he dubbed the “New Deal,” under which the size and reach of America’s 
national government increased substantially. The federal government took respon- 
sibility for economic management and social welfare to an extent that was unprec- 
edented in American history. FDR designed many of his programs specifically to 
expand the political base of the Democratic Party. He rebuilt and revitalized the 
party around a nucleus of unionized workers, upper-middle-class intellectuals 
and professionals, southern farmers, Jews, Catholics, and African Americans—the 
so-called New Deal coalition that made the Democrats the nation’s majority party 
for the next 36 years. Groping for a response to the New Deal, Republicans often 
wound up supporting popular New Deal programs such as Social Security in what 
was sometimes derided as “me-too” Republicanism. Even the relatively conserva- 
tive administration of Dwight D. Eisenhower in the 1950s left the principal New 
Deal programs intact. 

The New Deal coalition was severely strained during the 1960s by conflicts over 
civil rights and the Vietnam War. The struggle over civil rights divided northern 
Democrats who supported the civil rights cause from white southern Democrats 
who defended the system of racial segregation. The struggle over the Vietnam 
War further divided the Democrats, with upper-income liberal Democrats strongly 
opposing the Johnson administration’s decision to greatly expand the numbers of 
USS. troops fighting in Southeast Asia. These schisms provided an opportunity for 
the Republicans’ “Grand Old Party,” or GOP, which returned to power in 1968 
under the leadership of Richard Nixon. 
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The Contemporary American Party System Although the number of 
Americans identifying as Democrats remained higher than those identifying as 
Republicans in the 1960s and ’70s, the Republican Party widened its appeal in 
the second half of the twentieth century (see Figure 7.2). In 1964, for example, 
the conservative Republican presidential candidate Barry Goldwater argued in 
favor of substantially reduced levels of taxation and spending, less government 
regulation of the economy, and the elimination of many federal social programs. 
Though Goldwater was defeated by Lyndon Johnson, the ideas he espoused con- 
tinued to be major themes for the Republican Party. It took Richard Nixon’s 
“southern strategy” to give the GOP the votes it needed to end Democratic 
dominance of national politics. Nixon appealed to disaffected white southerners, 
and with the help of the independent candidate and former Alabama governor 
George Wallace, he sparked the shift of voters that gave the Republican Party 
a strong position in all the states of the former Confederacy. During the 1980s, 
under the leadership of President Ronald Reagan, Republicans added two impor- 
tant groups to their coalition. The first were religious conservatives, who were 
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FIGURE 7.2 Trends in Party Identification, 1939-2015 


Over time, the Democrats have lost strength as more Americans identified themselves 
as Republicans and independents. Since 2004, however, the number of Democrats 
has held steady and the number of Republicans has declined, while the number of 
Americans identifying as independent of either party has increased to an all-time high. 
Why do you think this is? 


SOURCE: Pew Research Center, “Party Identification,” www.pewresearch.org/data-trend/political-attitudes/party 
-identification/ (accessed 10/18/16). 
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offended by Democratic support for abortion and gay rights as well as perceived 
Democratic disdain for traditional cultural and religious values. The second were 
working-class whites, who were drawn to Reagan’s tough approach to foreign 
policy and his positions against affirmative action. Many Republicans consider 
Reagan’s tenure in office as a “golden era” that saw deregulation of many industries, 
reduced government intervention in the economy, and strong economic growth. 

While Republicans built a political base around economic and social conserva- 
tives and white southerners, the Democratic Party maintained its support among 
a majority of unionized workers and upper-middle-class intellectuals and profes- 
sionals. Democrats also appealed strongly to racial minorities. The 1965 Voting 
Rights Act had greatly increased black voter participation in the South and helped 
the Democratic Party retain some House and Senate seats in southern states. The 
Democrats appealed strongly to Americans concerned with inequality, abortion 
rights, gay rights, women’s rights, the environment, and other progressive social 
causes. 

In 2008, Democrats won control of Congress as well as the presidency for 
the first time since 1995. However, intense party conflict continued to charac- 
terize American politics. Republicans won control of the House of Representa- 
tives in 2010 and the Senate in 2012, even though Obama was re-elected to 
the presidency that year. In 2016, Republican Donald Trump was elected to the 
presidency in a tight race, and Republicans retained control of both chambers of 
Congress. 


Electoral Realignments Define Party 
Systems in American History 


Transitions between party systems in American history are sometimes called elec- 
toral realignments, the points in history when a new party replaces the ruling party, 
becoming in turn the dominant political force. During these periods, the coali- 
tions that support the parties and the balance of power between the parties are 
redefined. In historical terms, realignments occur when new issues, combined with 
economic or political crises, mobilize new voters and persuade large numbers of 
voters to permanently shift their support from one party to another. 

There is general agreement that five realignments have occurred since the Found- 
ing. The first took place around 1790-1800, when the Jeffersonian Republicans 
defeated the Federalists and became dominant. The second realignment occurred in 
about 1828, when the Jacksonian Democrats took control of the White House and 
the Congress. In the third period of realignment, centered on the 1860 election, the 
newly founded Republican Party, led by Abraham Lincoln, won power and in the pro- 
cess destroyed the Whig Party. Many northern voters who had supported the Whigs 
or the Democrats on the basis of their economic policies shifted their support to the 
Republicans as slavery replaced tariffs and economic concerns as the central issue on the 
nation’s political agenda. Many southern Whigs shifted their support to the Democrats. 

In the 1890s this alignment was at least partially supplanted by a party 
re-alignment based on economic and cultural factors, bringing about the fourth 
electoral realignment. In the election of 1896, the Republican candidate, 
William McKinley, emphasizing business, industry, and urban interests, defeated 
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the Democrat, William Jennings Bryan, who spoke for sectional interests, farmers, 
and miners. Republican dominance lasted until the fifth realignment, during the 
period 1932-36, when the Democrats, led by Franklin Delano Roosevelt, took 
control of the White House and Congress. Despite sporadic interruptions, the 
Democrats maintained control of both through the 1960s. Since that time, 
American party politics has been characterized primarily by party polarization and 
by divided government, wherein the presidency is controlled by one party while the 
other party controls one or both houses of Congress. 

Major partisan realignments are rare in the United States, occurring on aver- 
age about once every 50 years. There are frequent false alarms, when pundits 
describe elections as realignments and they turn out not to be. When realign- 
ments do occur, it is often the result of new issues or societal problems, coupled 
with economic or political crises, that weaken the established political elite and 
allow new groups of politicians to create coalitions capable of capturing the reins 
of governmental power. In the 2016 presidential election, significant factions of 
the Republican Party were in disagreement over Donald Trump’s candidacy, lead- 
ing some observers to question whether the election was the beginning of a new 
party realignment. Many high-profile Republican politicians refused to support 
Trump, and some withdrew their support during the course of the campaign. 


American Third Parties Sometimes Change 
the Major Parties and Election Outcomes 


Although the United States has a two party-dominant system, the country has always 
had more than two parties. Typically, third parties in the United States (parties that or- 
ganize to compete against the two major American political parties) have represented 
social and economic interests that, for one reason or another, were not given voice by 
the two major parties.° Such parties often provide new ideas and even party realign- 
ment. The Populists, a party centered in the rural areas of the West and Midwest, and 
the Progressives, spokespeople for the urban middle classes in the late nineteenth and 
early twentieth centuries, are the most important examples in the past 100 years. 
More recently, Ross Perot, who ran in 1992 for president as an independent and in 
1996 as the Reform Party’s nominee, won the votes of almost one in five Americans in 
1992. In the extremely close 2000 presidential election, third-party candidate Ralph 
Nader won just 3 percent of the popular vote; but that was enough to swing the elec- 
tion to Republican George W. Bush. Table 7.1 lists the top presidential candidates in 
2016. Third party candidates fared better in 2016 than in the last three presiden- 
tial elections, leading some observers to suggest that third parties were one reason 
Clinton lost key battleground states and thus the election. 

Although the Republican Party was the only American third party ever to make 
itself permanent (by replacing the Whigs), some third parties have enjoyed influ- 
ence far beyond their electoral size. This was because large parts of their programs 
were adopted by one or both of the major parties, who sought to appeal to the 
voters mobilized by the new party to expand their own electoral strength. The 
Democratic Party, for example, became a great deal more liberal when it adopted 
most of the Progressive program early in the twentieth century. Many Socialists felt 
that FDR’s New Deal had adopted most of their party’s program, including old-age 
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Parties and Candidates in 2016 


PERCENTAGE 
CANDIDATE PARTY VOTE TOTAL* OF VOTES 
Hillary Clinton Democratic 65,147,421 48% 
Donald Trump Republican 62,634,907 46% 
Gary Johnson Libertarian 4,454,855 3% 
Jill Stein Green 1,426,922 1% 
Others candidates 1,047,140 0.8% 


*Preliminary counts as of December 1, 2016. 
SOURCE: U.S. Election Atlas, “2016 Presidential General Election Results,” www.uselectionatlas.org/RESULTS 
/national.php?year=2016&minper=O0&f=O0&off=0&elect=0 (accessed 12/1/16). 


pensions, unemployment compensation, an agricultural marketing program, and 
laws guaranteeing workers the right to organize into unions. 

Although it is not technically a political party, the rise of the Tea Party movement, 
an extremely conservative faction of the Republican Party, contributed to party 
polarization and had a considerable impact on the Republican Party primaries in 
2010. In that midterm election, Tea Party candidates defeated several incumbents 
and candidates endorsed by Republican Party leaders. Some high-profile Tea Party 
candidates, including Senator Rand Paul (R-Ky.), then went on to win office in the 
2010 midterm elections. On the whole, the Tea Party succeeded in electing about 
32 percent of its candidates—a strong showing for a newly organized group, whose 
electoral influence was felt again in the 2014 and 2016 elections.® 

Some proponents of election reform argue 
that two major parties are not sufficient to 
represent the varied interests of America’s 
320 million people and that more political 
parties would improve representation. Forms 
of proportional representation, multimember 
districts (more than one candidate elected 
from each district), or instant runoff voting 
would increase the probability of third-party 
representation in America. (Proportional rep- 
resentation is found in many other countries.) 
Yet state ballot-access laws are often a ma- 
jor impediment for third parties, imposing 
barriers such as registration fees or petition The Tea Party movement emerged after 
requirements in which a certain number of _ the election of Barack Obama in 2008. 
voters must sign a petition for a third-party During the 2010 midterm elections, 

; : . Tea Party activists around the country 
or independent candidate to gain ballot 


sil hurdl h rallied to “reclaim the Capitol” and 
access. States with lower access hurdles, suc succeeded in electing a number of their 


as Minnesota, have more third-party candi- candidates to office, which further 
dates. Supporters of the current two-party _ increased party polarization in Congress. 
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system contend that it creates stability in governing and prevents the need for 
coalition government, where multiple small parties work together to form a 
majority to govern. 


Group Affiliations Are Based on Voters’ Psychological 
Ties to One of the Parties 


One reason parties are so important is that many voters develop party identifica- 
tion (an individual voter’s psychological ties to one party or another) with one 
of the political parties. Party identification has been compared to wearing blue- 
or red-tinted glasses; it colors voters’ understanding of politics in general and is 
the most important cue as to how to vote in elections. That is, most Republicans 
vote for Republican Party candidates, and most Democrats vote for Democratic 
Party candidates. Although it is an emotional tie, party identification also has a 
rational component. Voters generally form attachments to parties that reflect their 
views and interests. Once those attachments are formed, however, they are likely 
to persist and even to be handed down to children, unless some very strong factors 
convince individuals that their party is no longer an appropriate object of their 
affections. Figure 7.3 indicates the relationship between party identification and a 
number of social characteristics. 


® Political Participation Takes Both 
Traditional and Digital Forms 


Political participation refers to a wide range 
of activities designed to influence govern- 
ment, politics, and policy. These activities 
include traditional forms of participation, 
such as voting and volunteering, as well as 
newer online forms of participation. 


Voting Is the Most Important Form 
of Traditional Participation 


Elections are the hallmark of political participation in a democracy. For most citi- 
zens today, voting is the most common form of participation in politics. In addition 
to voting, citizens can give money to politicians or political organizations, volun- 
teer in campaigns, contact political officials, sign petitions, attend public meetings, 
join organizations, display campaign signs and pins, write letters to the editor, pub- 
lish articles, attend rallies, or lobby their representatives in Congress. They can also 
join interest groups (see Chapter 8). These other forms of political action generally 
require more time, effort, or money than voting. In a survey of participation in the 
2012 election, just 15 percent of respondents said they wore a campaign button 
or put a sticker on their car, 12 percent of those surveyed reported giving money 
to a candidate’s campaign during the election, while only 3 percent worked for a 
party or a candidate.’ 
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FIGURE 7.3 Who Identifies with Which Party? 


Party identification varies by income, race, and gender. For example, as these statistics 
from 2015 show, Americans with higher incomes are more supportive of the Republican 
Party than are Americans with lower incomes. Women are significantly more likely than 
men to identify with the Democratic Party, whereas more men identify as independents. 
NOTE: Percentages do not add to 100 because the category “Other/Don’t know” is omitted. 


SOURCE: Pew Research Center, “A Deep Dive into Party Affiliation,” April 7, 2015, http://www.people-press.org 
/2015/04/07/a-deep-dive-into-party-affiliation/ (accessed 2/27/16). 
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Digital Political Participation Is Surging 


Digital political participation is rapidly changing the way Americans experience 
politics. While traditional forms of participation remain important, the Internet 
gives citizens greater access to political information about candidates and cam- 
paigns and, at least potentially, a greater role in politics than ever before. Many 
forms of online participation build on traditional forms of participation, but the 
Internet makes many of these activities easier and gives them greater potential 
as community-building tools. Online participation in elections includes discuss- 
ing issues or mobilizing supporters through email and social media, posting 
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comments on blogs and online news stories, contributing money to candidates, vis- 
iting candidate and political party websites, creating and viewing online campaign 
ads, campaigning on social networking sites, and organizing face-to-face neighbor- 
hood meetings on sites such as Meetup.com. 

Recent survey data illustrate how widespread digital politics has become. Today, 
62 percent of Americans get news on social media.* One in three social media 
users have encouraged others to vote, and roughly the same percentage have 
shared their own thoughts or comments on politics or government using social 
media. About the same percentage of Democrats, Republicans, and independents 
use social media for politics.° 

Twitter in particular has become a key networking tool for politics and a pre- 
ferred platform of candidates and political organizations. Twitter users represented 
just 19 percent of the American adult population in 2016, but Twitter news con- 
sumers are younger, more mobile, and more educated than average Americans.!° 
Twitter’s forte is sharing breaking news about politics. While older and more afflu- 
ent individuals are more likely to vote, it is young people and individuals making 
less than $75,000 a year who are more likely to post political news on Twitter and 
other social media. Social media may help level the democratic playing field, allow- 
ing the young, people with lower incomes, and racial and ethnic minorities to play 
a larger role in news and politics.!! 

With each successive election, political news continues to reach a greater num- 
ber of Americans as the Internet creates new platforms for communication and 
political mobilization. While only 4 percent of likely voters went online for elec- 
tion information in 1996, 61 percent of Americans reported looking at information 
online or discussing politics online in 2012.'? In 2016, every serious presidential 
candidate had a Facebook page and Twitter account, with millions of fans who 
received frequent updates from the campaigns and candidates. These fans, in 
turn, signaled to their “friends” which candidates they supported for elected office, 
making politics part of everyday discussion. With each election cycle more of the 
population turns to digital politics, much like the rapid diffusion of literacy with 
the invention of the printing press centuries ago.'? 

Today, online forms of participation have become more common than most 
traditional forms of participation in that they are performed on a daily or weekly 
basis. Mobile technology is especially important for organization necessary in pro- 
tests, campaigns, and elections. A Pew survey found that 27 percent of registered 
voters used their cell phone for news related to elections or political events in 
2012.'4 Candidates and political campaigns continue to turn to digital politics to 
reach their audience. If these trends are sustained, they may result in greater overall 
levels of political interest and activity. 

An important question is whether online political participation influences 
offline participation, especially voting. Political participation requires that people 
be motivated and have an interest in the outcome of the election. They must have 
the knowledge or capacity to understand how to participate, and they must be 
mobilized.!> Because digital technology encourages information-gathering and 
interaction between users by combining features of traditional media content with 
interpersonal communication for discussion and mobilization, the Internet has the 
potential to promote interest in politics and increase participation. 
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Voter Turnout in America Is Low 


Today, voting rights are granted to all American citizens aged 18 and older, 
although some states revoke this right from those who have committed a 
felony or are mentally incompetent. Despite granting the right to vote, or 
suffrage, to women, racial minorities, and young adults, however, the percent- 
age of eligible individuals who actually vote in America, or turnout, is low. Only 
6 in 10 eligible Americans vote in presidential elections, and turnout for 
midterm elections (elections that fall between presidential elections) is typi- 
cally lower, about one-third of eligible voters; for local elections, turnout is even 
lower'® (see Figure 7.4). Turnout in state and local races that do not coincide 
with national contests is typically much lower. In most European countries 


~ 


FIGURE 7.4 Voter Turnout in Presidential and Midterm 
Elections, 1892-2016 


Since the 1890s, participation in elections has declined substantially. One pattern is 
consistent across time: more Americans tend to vote in presidential election years 
than in years when only congressional and local elections are held. What are some of 
the reasons that participation rose and fell during the last century? 

*Percentage of voting-eligible population 


SOURCES: Erik Austin and Jerome Clubb, Political Facts of the United States since 1789 (New York: Columbia University 
Press, 1986); United States Election Project, www.electproject.org (accessed 11/14/16). 
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and other Western democracies, by contrast, national voter turnout is usually 
between 70 and 90 percent.!’ 


Why Do People Vote? 


Three factors organize our understanding of voting in elections: (1) a person’s 
social and demographic background and attitudes about politics, (2) the political 
environment in which elections take place and whether an election is contested 
among at least two political candidates, and (3) the state electoral laws that shape 
the political process. 


Social Background Americans with higher levels of education, more income, 
and higher-level occupations—collectively, what social scientists call higher 
socioeconomic status—participate much more in politics than do those with less 
education and less income.'* Education level is the single most important factor 
in predicting whether an individual will vote or engage in most other kinds of 
participation. Income is an important factor (not surprisingly) when it comes to 
people making campaign contributions. Those with money, time, and capacity 
to participate effectively in the political system are more likely to do so.!9 
Other individual characteristics also affect participation. For example, African 
Americans, Asian Americans, and Latinos are less likely to participate than 
are whites, although when differences in education and income are taken into 
account, African Americans participate at similar levels to whites.”° Finally, young 
people are far less likely to participate in politics than are older people. Individu- 
als with strong partisan ties to one of the major political parties are more likely 
to vote than nonpartisans or independents. 


The Political Environment, Mobilization, and Competition Political envi- 
ronments have increasingly proven to be significant. Whether or not people 
have resources, feel engaged, and are recruited to participate in politics depends 
very much on their social setting—what their parents are like, whom they 
know, what associations they belong to. A critical aspect of political environ- 
ments is whether people are mobilized—by parties, candidates, campaigns, 
interest groups, and social movements. A recent comprehensive study of the 
decline in political participation in the United States found that half of the 
drop-off could be accounted for by reduced mobilization efforts—the process by 
which large numbers of people are organized for a political activity.*! 

An additional factor is whether elections are competitive—that is, whether 
there are at least two candidates actively contesting a position in government.” 
Competitive elections, and the campaign spending and mobilization efforts that 
go along with them, directly affect turnout rates.?? Conversely, limited exposure to 
competitive elections may be one reason for the lower levels of turnout recorded 
since the 1960s. 


State Electoral Laws State electoral laws, which vary widely from state to 
state, create formal barriers to voting that can reduce participation. In most 
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other democratic nations, where voting 
rates are higher, citizens are automatically 
registered to vote; but the United States 
generally requires a two-step process: 
registering to vote and then voting. (Five 
states have recently adopted automatic 
voter registration, whereby eligible resi- 
dents are automatically registered to 
vote.) Eleven states and Washington, 
D.C., allow voters to register and cast a 
ballot on the same day, but most states 
require registration in advance of Election 


Convenience voting, such as early 
voting and voting by mail, removes 
larly reduce voting by the young, those the need to stand in a potentially long 
with low education, and those with low _line to cast a vote and may result in 
incomes because registration requires higher _ increased voter turnout. 

political involvement, planning, and effort 

than does the act of voting itself. Those with relatively little education may 
become interested in politics once the issues of a particular campaign become 
salient, but by then it may be too late for them to register, especially if they 
live in states that require registration up to a month before the election. And 
because young people tend to change residences more often than older people, 
registration requirements place a greater burden on them. (Information on reg- 
istering to vote in your state is provided in the back of the book.) 

In addition to registration, other election regulations have an impact on 
turnout. For example, in most other nations elections are held on weekends, 
when most people are not working, or Election Day is treated as a holiday. 
The United States holds elections during the work week. Many states maintain 
residency requirements that result in citizens’ losing their registration if they 
move their residences even short distances. Most states purge their voter- 
registration rolls of voters who fail to vote for a given period of time. Americans 
hold many different elections, often at staggered times throughout the year, 
such as primary elections and elections for local offices and school budget votes, 
rather than consolidating elections at a single time. A relatively recent barrier 
is a requirement that voters provide proof of identity. As of the 2016 election, 
32 states require all voters to show some form of ID before voting. Seven of 
these states require a photo ID, while another nine request photo ID but may 
count the vote with nonphoto ID under some circumstances. In the remaining 
states, nonphoto forms of ID are acceptable.*4 Voter ID laws in the states may 
disproportionately reduce voter turnout of certain groups: racial minorities, the 
elderly, and the poor. 

Some states have taken steps to make voting easier, such as same-day and 
automatic registration discussed above. Additionally, some western states use 
an all-mail voting system, thus eliminating polling places all together. Many 
states now allow early voting, which allows registered voters to cast a ballot at 
their regular polling place up to 40 days before the election. 


Day. Registration requirements particu- 
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Over the past 20 years, voter turnout in U.S. 
national elections has hovered around 45 per- 
cent of the voting-age population. While the num- 
ber is significantly higher in presidential elections 
than in midterm elections, voting rates in the 
United States still lag behind those in many oth- 
er democratic countries. Australia, for instance, 
had almost 80 percent of their voting-age popu- 
lation (roughly 93 percent of registered voters) 
participate in the 2013 parliamentary election. 

So why does voter turnout vary so much 
from country to country? Part of the explana- 
tion rests in how we calculate who is eligible 
to vote. In the United States, noncitizens and 
ex-felons are denied voting rights. If we ex- 
clude those populations when calculating voter 
percentages, U.S. turnout would be several 
percentage points higher.? 


Voter Turnout in Comparison 


Another explanation relates to the rules 
governing elections. In many democracies, 
citizens are automatically registered to vote 
when they reach a certain age; in contrast, 
U.S. citizens generally have to register them- 
selves, reregister if they move, and, in many 
states, register a certain number of days 
before the election. Many countries send 
their ballots through the mail, hold their 
elections on a Sunday, or declare their elec- 
tion day a national holiday. Voting is also 
compulsory in many countries. Australia, 
for instance, charges a $20 fine (about 
$17 U.S.) unless a citizen can provide 
a good excuse for why she did not vote.” 
These factors help explain why turnout is 
lower in the United States than in many other 
countries. 
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aMichael P. McDonald, “National General Election VEP Turnout Rates, 1789-Present,” United States Election Project, 
June 11, 2014, www.electproject.org/national-1789-present (accessed 6/24/16). 
Juliet Lapidos, “Doing Democracy Right,” Slate, October 17, 2008, www.slate.com/articles/news_and_politics/how_they 


_do_it/2008/10/doing_democracy_right.html (accessed 6/24/16). 


@ Voters Decide Based on Party, 
Issues, and Candidate 


Three key factors influence voters’ decisions 
at the polls: party loyalty, issue and policy 
concerns, and candidate characteristics. The 
prominence of these three bases for elec- 
toral choice varies from contest to contest 
and voter to voter. 


Party Loyalty Is Important 


Most voters feel a certain sense of identification or kinship with the Democratic 
Party or the Republican Party. This sense of identification is often handed down from 
parents to children and reinforced by social and cultural ties. Partisan identification 
predisposes voters in favor of their party’s candidates and oppose those of the other 
party (see Figure 7.5). At the level of the presidential contest, issues and candidate 
personalities may become very important, although even here many Americans sup- 
port presidential candidates primarily because of party loyalty. But partisanship is 
more likely to be a factor in the less visible races, where issues and the candidates are 
not as well known. State legislative races, for example, are often decided by voters’ 
party ties. Once formed, voters’ partisan loyalties seldom change. Voters tend to keep 
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FIGURE 7.5 The Effect of Party Identification on the Vote, 2016 


In 2016 about 90 percent of Democrats and Republicans supported their party’s 
presidential candidate. Should candidates devote their resources to converting voters 
who identify with the opposition or to winning more support among independents? 
What factors might make it difficult for candidates to simultaneously pursue both 
courses of action? 
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their party affiliations unless some crisis causes them to reexamine the bases for their 
loyalty and decide to support a different party, such as happened at the beginning of 
the New Deal era, between 1932 and 1936, when millions of former Republicans 
transferred their allegiance to FDR and the Democrats. 

After the 1960s, many analysts expressed concern that American parties had 
become too weak to play their role in converting popular political participation into 
effective government. These scholars noted such trends as a decline in partisan attach- 
ment within the electorate, a growth in the number of voters identifying as indepen- 
dents, and a rise in so-called split-ticket voting. This overall trend, sometimes termed 
“dealignment,” was seen as a product of growing social diversity and educational 
attainment, which made voters less reliant on parties to guide their political decision 
making. The growth of the mass media, particularly television, also seemed to reduce 
the role of parties in elections as television tends to focus on the personalities of 
individual candidates rather than the “institution” of the party. Today, party loyalties in 
America continue to be in a state of flux. On the one hand, the percentage of voters 
who declare no party loyalty remains at an all-time high.*° On the other hand, party 
identification among a large number of the most active voters has grown stronger.”’ 


Issues Can Shape an Election 


Issues and policy preferences are a second factor influencing voters’ choices at the 
polls. Voters may cast their ballots for the candidate whose position on economic 
issues they believe to be closest to their own or the candidate who has what they 
believe to be the best record on foreign policy. Issues are more important in some races 
than in others. If candidates actually do “take issue” with one another—that is, articulate 
and publicize very different positions on important public questions—voters are more 
likely to be able to identify and act on whatever policy preferences they may have. 

In 2016, for example, Donald Trump made immigration a key issue of the presi- 
dential campaign. His calls for harsh restrictions included building a wall along the 
U.S.-Mexico border and placing a temporary ban on Muslims immigrating to the 
United States. Democratic candidate Hillary Clinton, on the other hand, supported 
comprehensive immigration reform, including an easier path to full and equal 
citizenship and ending family detention. 

The ability of voters to make choices on the basis of issue or policy preferences 
is diminished, however, if competing candidates do not differ substantially or do not 
focus their campaigns on policy matters. Very often, candidates deliberately take the safe 
course and emphasize positions that will not offend any voters. Thus, candidates often 
stress their opposition to corruption, crime, and inflation since few voters favor these 
things. Such a strategy, though perfectly reasonable, makes it extremely difficult for 
voters to make their issue or policy preferences the basis for their choice at the polls. 


Candidate Characteristics Are More Important in the Media Age 


Candidates’ personal attributes always influence voters’ decisions. The important 
candidate characteristics that affect voters’ choices include race, ethnicity, religion, 
gender, geography, and social background. In general, voters may be proud to see 
someone of their ethnic, religious, or geographic background in a position of lead- 
ership, and they may presume that such candidates are likely to have views and 
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perspectives close to their own. This is why, for many years, politicians sought to 
“balance the ticket,” making certain that their party’s ticket included members of 
as many important groups as possible. 

Just as candidates’ personal characteristics may attract some voters, they may 
repel others. Many voters are prejudiced against candidates of certain ethnic, 
racial, or religious groups. And for many years voters were reluctant to support 
the candidacies of women, although this appears to be changing. Indeed, that the 
2008 Democratic candidate was a black man, the 2012 Republican presidential 
candidate a Mormon, and the 2016 Democratic candidate a woman indicates the 
increasing diversity of candidates for public office. 

Voters also pay attention to candidates’ personality characteristics, such as 
“decisiveness,” “honesty,” and “vigor.” In recent years integrity has become a key 
election issue. In the 2016 presidential election, many Americans questioned the 
trustworthiness of both Hillary Clinton and Donald Trump. Nonetheless, Trump 
supporters saw their candidate as unafraid to speak his mind. Clinton supporters, 
on the other hand, admired her ambition, toughness, and discipline. 


@ The Electoral Process Has Many Levels and Rules 


Three types of elections are held in the 
United States: primary elections, general 
elections, and initiative and referendum 
elections; the last are where proposed laws 
are placed on the ballot for a popular vote. 

Primary elections are elections within a 
political party to select each party’s candidates for the general election. In the case 
of local and statewide offices, the winners of primary elections face one another as 
their parties’ nominees in the general election. At the presidential level, however, 
primary elections are indirect because they are used to select state delegates to the 
national conventions, at which the major party presidential candidates are chosen. 
The United States is one of the few nations in the world to use primary elections. 
In most countries, nominations are controlled by party officials, as they once were 
here. The primary system was introduced at the turn of the twentieth century by 
Progressive reformers who hoped to weaken the power of party leaders by taking 
candidate nominations out of their hands. 

Under the laws of most states, only registered members of a political party may 
vote in a primary election to select that party’s candidates. This is called a closed 
primary. Other states allow all registered voters to choose on the day of the pri- 
mary in which party’s primary they will participate. This is called an open primary. 
In nominating presidential candidates, though most states hold primary elections, 
about one-third use caucuses instead, which are essentially party business meet- 
ings held to select candidates. 

The primary is followed by the general election, a regularly scheduled election 
involving most districts in the nation or state, in which voters decide who wins 
office; in the United States, general elections for national office and most state and 
local offices are held on the first Tuesday following the first Monday in November 
in even-numbered years (every four years for presidential elections). 
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Beyond presidential and congressional elec- 
tions, 24 states also provide for the initiative pro- 
cess. Ballot initiatives are proposed laws or policy 
changes placed on the ballot by citizens or inter- 
est groups for a popular vote. If a ballot measure 
receives majority support, it becomes law. In re- 
cent years voters in several states have voted to 
raise taxes on the wealthy, prohibit social services 
for illegal immigrants, end affirmative action, 
provide universal health care, create nonpartisan 
redistricting, protect open space and the envi- 
ronment, and prevent offshore drilling. At the 
turn of the twentieth century, ballot initiatives 
were used to grant women suffrage (the right to 
vote), prevent child labor, limit the workday to 
eight hours, adopt progressive taxes, and allow 
voters to elect U.S. senators directly (rather than 
having them chosen by state legislatures). 

All 50 states have the legislative referen- 
dum, the practice of referring proposed laws 


Voters often turn out in higher 
numbers when there are controversial 
initiatives on the ballot. In 2016, 


Californians voted on a total of 
18 ballot measures, including whether passed by a legislature to the vote of the elec- 


or not to repeal the death penalty. torate for approval or rejection. Ballot initia- 
tive campaigns often involve high spending by 


proponents and opponents and mass media campaigns that can rival those of con- 
gressional and presidential candidates within a state. The general referendum and 
initiative are called direct democracy because they allow voters to govern directly 
without intervention by government officials or the political parties. The validity 
of ballot measure results, however, is subject to judicial action. If a court finds that 
an initiative violates the state or national constitution, it can overturn the result. 
This happened in the case of a 1995 California initiative curtailing social services 
to undocumented aliens and again in 2012 when the federal courts overturned 
California’s Proposition 8 banning same-sex marriage.** Hundreds of initiatives 
and referenda appear on state election ballots every two years. 

Eighteen states also have legal provisions for recall elections, which allow voters 
to remove governors and other state officials from office prior to the expiration of 
their terms. Generally, a recall effort begins with a petition campaign. In California, 
for example, if 12 percent of those who voted in the last general election sign 
petitions demanding a special recall election, one must be held. In 2003, many 
California voters blamed Governor Gray Davis for the state’s $38 billion budget 
deficit, and he was turned out of office in a recall election. Federal officials, such as 
the president and members of Congress, are not subject to recall. 


The Electoral College Still Organizes Presidential Elections 


In the early history of popular voting, nations often made use of indirect elections. 
In these elections, voters would choose the members of an intermediate body. 
These members would, in turn, select public officials. The assumption underlying 
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such processes was that ordinary citizens were not really qualified to choose their 
leaders and could not be trusted to do so directly. The last vestige of this procedure 
in America is the electoral college, the group of electors who formally select the 
president and vice president of the United States. 

When Americans go to the polls on Election Day, they are technically not vot- 
ing directly for presidential candidates, even though they mark ballots as such; 
they are instead choosing among slates of electors selected by each state’s party 
and pledged, if elected, to support that party’s presidential candidate. Electors are 
allocated to each state based on the size of the state’s congressional delegation 
(senators and House members); larger-population states thus have more votes 
in the electoral college. North Dakota, for example, has 3 votes in the electoral 
college (based on its 2 senators plus 1 representative), while California has 55 
(2 senators plus 53 representatives). 

The presidential candidate who receives a majority of the electoral college’s 
538 votes (a majority is 270) becomes president—not necessarily the candidate 
with the most votes from the people. This is in part because the electoral college 
and most elections in the United States are governed by plurality, or winner- 
take-all, rules. With only two exceptions, each state awards all of its electors to 
the candidate who receives the most votes in the state.*? Thus, Trump received all 
29 of Florida’s electoral votes, though he won only 49 percent of the votes in 
the state. 

Only four times in the nation’s history has the winner in the electoral college 
not won the popular vote. Since electoral votes are won on a state-by-state basis, 
it is mathematically possible for a candidate who receives a nationwide popular 
plurality to fail to carry states whose electoral votes would add up to a majority. 
Thus, in 1876, Rutherford B. Hayes was the winner in the electoral college de- 
spite receiving fewer popular votes than his rival, Samuel Tilden. In 1888, Grover 
Cleveland received more popular votes than Benjamin Harrison but fewer elec- 
toral votes, so Harrison was elected. In 2000 a lengthy legal battle over recounting 
votes in Florida ultimately ended with the Supreme Court’s decision in Bush v. 
Gore that handed George W. Bush the presidency.*” But while Bush had won a 
majority in the electoral college, Democratic candidate Al Gore had won more 
votes nationwide. Again in 2016, Donald Trump won in the electoral college, but 
Hillary Clinton won around 2.5 million more votes (based on preliminary tallies). 
These controversial elections generated new calls for electoral reform. 


@ The 2016 Elections 


In 2016, Democrat Hillary Clinton ran 
against Republican Donald Trump in a dra- 
matic presidential race. Despite media pre- 
dictions that favored the Democrats, Trump 
won a surprise victory with a majority of 
votes in the electoral college, and the Repub- 
licans also retained control of both houses of Congress. In this section, we analyze 
how the 2016 race unfolded and the major factors that contributed to the results. 
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The 2016 Primaries Reflected Divisions within Both Parties 


In 2016, each party’s nomination was sharply contested by candidates represent- 
ing different factions within the two parties and by “outsider” populist candidates, 
as we saw in the introduction to this chapter. On the Democratic side, Hillary 
Clinton faced a serious challenge from Vermont senator Bernie Sanders. Clinton’s 
experience, control of the party machinery, support in minority communities, and 
fund-raising prowess initially seemed to make her nomination a foregone conclu- 
sion. The primary, however, was close enough to extend well into the spring, and 
Clinton did not secure enough delegates to ensure the nomination until just six 
weeks before the national convention in July. Ultimately, Sanders won 43 percent 
of the Democratic primary vote and carried 23 states compared to Clinton’s 34. 

On the Republican side, the conflict over the 2016 presidential nomination laid 
bare even deeper divisions within the party. Seventeen candidates competed in 
the Republican primaries, from “establishment” candidates such as Jeb Bush and 
Marco Rubio to libertarian Rand Paul and social conservatives such as Ted Cruz. As 
the Republican race got under way, real-estate mogul and reality-TV star Donald 
Trump was not taken seriously as a presidential candidate by most pundits and 
party leaders. During the Republican primaries, however, Trump campaigned clev- 
erly, making use of social media, especially Twitter. Throughout the course of his 
campaign, Trump commanded headlines with controversial and incendiary com- 
ments, including his assertions that he would build a wall along the U.S.—Mexican 
border and place a temporary ban on Muslim immigration to the United States. 

Trump was the plurality winner with roughly 40 percent of the popular vote 
in the primaries. Trump won more votes (over 13 million) in the presidential 
primaries than any Republican candidate in history, but he also received more 
votes against him than any candidate in history, with 16 million votes cast for other 
Republican candidates. 


The General Election Was Bitterly Fought 


With their parties’ nominations in hand, Clinton and Trump faced one another in 
the general election. Clinton seemed to possess several critical advantages. Based 
on voting patterns in recent elections, significantly more states were considered 
either safely Democratic or favorable to the Democrats than to the Republicans. 
Moreover, Democratic candidates usually get support from the most dynamic 
and rapidly growing segments of the electorate—namely, minority voters and 


Donald Trump’s campaign rhetoric, including a 
promise to build a wall at the U.S.-Mexican border, 
helped energize supporters and generate media 


coverage. 


immigrants—along with women and young people. Clinton also entered the race 
with an enormous fund-raising edge over Trump. 

The Trump campaign was confident that it would be able to overcome the Dem- 
ocrats’ advantages. First, Trump believed that his appeal to blue-collar white voters 
would make him competitive in Democratic strongholds in Midwestern states. 
Second, Trump calculated that he would increase Republican support among white 
voters sufficiently to offset the Democratic edge among nonwhite voters. Third, 
Trump hoped that his provocative style would continue to encourage extensive free 
media coverage, offsetting Clinton’s fund-raising advantage and ability to spend on 
paid campaign ads. 

Both campaigns calculated that the opposing candidate was quite vulnerable to 
personal attacks, and the race was characterized by intense personal attacks, scandal, 
and mudslinging. Leading up to the presidential election, Republicans opened fire in 
2015 by launching a congressional investigation of Hillary Clinton’s role in the deaths 
of U.S. embassy officials in Benghazi, Libya, and another investigation of Clinton’s 
use of a private email server to handle official State Department correspondence dur- 
ing her tenure as secretary of state. Democrats charged that the primary purpose of 
these investigations was to damage Clinton’s reputation as it was presumed that she 
would be the 2016 Democratic presidential nominee. While neither investigation led 
to formal charges against Clinton, both served to convince many Americans that the 
former secretary of state was dishonest and untrustworthy. During the course of the 
race, WikiLeaks made available a large quantity of hacked Clinton emails, which also 
painted an unflattering portrait of Clinton and her inner circle. 

For their part, Democratic opposition researchers focused on Trump’s many 
controversial remarks—such as his comments about women and statements blam- 
ing illegal immigrants for drugs, rape, and other crime—labeling them as offen- 
sive and Trump as xenophobic, racist, and sexist. On October 7, 2016, with one 
month before the November election, the 
Washington Post released a video from 2005 
that showed Trump making lewd comments 
about women and bragging about how 
his celebrity status gave him license to 
touch women inappropriately—comments 
that many people felt condoned sexual as- 
sault. The release of the tape was followed by 
allegations from more than a dozen women 
who reported having experienced unwanted 
sexual advances by Trump or who accused 
the candidate of sexual assault. 

Another issue was Trump’s failure to re- ‘In October 2016, a video from 2005 
lease his tax returns, unprecedented among _-was released in which Donald Trump 
major-party presidential candidates during heard boasting that his fame gave 
the last four decades. Investigative journal- him license to touch women inappro- 


iately. After the vid leased 
ism revealed a 1995 tax return showing ene peach Pn 


that Trump claimed $916 million in losses, Virginia, pictured here—came forward 
which enabled him to avoid paying federal to accuse Trump of sexual assault or 
income taxes.*! unwanted sexual contact. 
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Following these revelations, by mid-October most polls showed Clinton with a 
strong lead over Trump. As Election Day approached, most analysts gave Clinton 
a 70 to 80 percent chance of winning. Based on Clinton’s apparently comfortable 
lead, the Democrats also hoped to take the Senate back from the Republicans. 


White Working-Class Voters Were Key to Trump’s Victory 


In the end, the 2016 presidential election was a historic upset in which the national 
media and the polling forecasts got it wrong. (See Chapter 5 for a discussion of 
polling errors in 2016.) Trump prevailed in the electoral college with 306 votes to 
Clinton’s 232 votes (see Figure 7.6), although Clinton won the popular vote by 
approximately 2 percent, or around 2.5 million votes (based on preliminary tallies). 

Trump’s popularity among working-class white Americans was crucial to his 
winning coalition. This demographic group had the most negative views of the 
economy and was generally opposed to the trade policies favored by the Democrats 
and mainstream conservatives. Many voters looked to Trump to bring back factory 
jobs that had moved overseas and saw Clinton as representing Wall Street, govern- 
ment, and—as one Trump ad put it—‘“more of the same.” According to exit polls, 
Trump won 67 percent of the votes among whites without a college degree compared 


~ 


FIGURE 7.6 Distribution of Electoral Votes in the 2016 Election 


NOTE: As of December 1, 2016, the Democrats were pursuing recounts in Michigan, Pennsylvania, and Wisconsin. 
Maine and Nebraska allocate electoral college votes by congressional district. Donald Trump won one of Maine’s four 
electoral votes. 

SOURCE: “Presidential Election Results: Donald J. Trump Wins,” New York Times, www.nytimes.com/elections 
/results/president (accessed 11/18/16). 
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to just 28 percent for Clinton—a 14 percentage point gain for Trump compared with 
the Republican vote from this group in 2012. This support enabled Trump to build a 
winning coalition that also included traditional Republican partisans. 

Among those who felt the country was generally going in the right direction, 
Hillary Clinton won 90 percent support. Clinton also received a majority of votes 
from women, African Americans, Latinos, Asian Americans, and younger college- 
educated voters. While less media coverage was devoted to policy issues in 2016 
than in previous elections, the issues mattered. Clinton won more votes from in- 
dividuals who felt foreign policy or the economy was the most important issue. 
Trump won more votes from those who felt immigration or terrorism was most 
important. Among voters saying their preferred candidate could bring needed 
change, 83 percent favored Trump. Among voters who said their preferred candi- 
date had the right experience, 90 percent favored Clinton. In the end, a desire for 
change edged out the importance of experience. 


The 2016 Election Raised Important 
Questions About the Future 


As the long and bitterly fought 2016 election drew to a close, President-elect 
Trump, President Obama, Hillary Clinton, and a host of commentators and pundits 
declared that it was time to bring the nation back together. It seemed more likely, 
however, that competing political forces would lick their wounds and move their 
battles from the electoral arena to the nation’s capital. With the House and Senate 
in Republican hands, Democrats would be hard-pressed to block Trump’s agenda. 
Democratic congressional leaders, nevertheless, prepared to wage pitched and 
possibly prolonged battles over several major issues. 

The events of 2016 also raised major questions about the future of America’s 
political parties and the viability of America’s electoral processes. Donald Trump’s 
candidacy upended the Republican Party. Following the divisive primary fight 
and Trump’s many controversial remarks, a number of well known and power- 
ful Republicans had distanced themselves from him. Most observers thought 
his unprecedented rejection by party elders would doom the Trump ticket. 
Trump, however, mobilized millions of blue-collar voters from traditionally 
Democratic constituencies to win the election. The question for Republicans 
was whether established GOP leaders would be able to reconcile themselves 
to the new GOP and work with Trump to permanently tie his followers to the 
Republican coalition. 

For the Democrats, Hillary Clinton’s defeat prompted leaders of the party’s 
left-liberal wing to assert that the Democratic Party needed to embrace a more 
progressive platform to recapture the White House. More moderate Democrats 
answered that Clinton was defeated because of her particular shortcomings, not 
her policy platform, and that a shift to the political left would wreck, rather than 
strengthen, the party. 

Republicans and Democrats both were left to grapple with questions about 
the structure of America’s electoral system. Should the parties reconsider their 
nominating rules? The GOP’s open and fluid rules allowed the nomination to be 
captured by an outsider; the Democrats’ more closed rules gave the nomination 
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Two groups that were crucial to Trump's success were men and white working-class voters. White 
working-class voters in particular were unhappy with the economy and turned to Trump to bring 
factory jobs back to the United States. Here, Trump supporters celebrate his victory on election night. 


to a candidate with more support among party elites than voters. Moreover, was 
it finally time to reconsider the electoral college which produced a Trump victory 
even though Clinton won more popular votes? More generally, the lack of civil 
discourse during the campaign and the diminished faith in political institutions 
(including elections) raised questions about many aspects of American democracy. 

As we saw in Chapter 1, the public’s trust in government has been relatively 
low in recent decades, and the 2016 election may have not only reflected this trend 
but also contributed to it. Some observers worried that Trump’s repeated claims 
of election fraud and rigged elections would cast doubt the ability of the govern- 
ment to hold free and fair elections. While Trump had raised eyebrows before 
the election by saying he might not accept the validity of the results, anti-Trump 
protesters after the election refuted the legitimacy of the outcome, chanting, “Not 
my president,” and pointing to the fact that Clinton had won more popular votes. 
Trump’s intense criticism of the national media throughout the campaign also 
challenged the important role of the media in informing the public. After the elec- 
tion, some Democrats added to this criticism by blaming the media for Clinton’s 
defeat. Moreover, the high reliance on social media for news in 2016 may have 
affected the election. A study after the election showed that fake news stories, 
which are often circulated via Facebook and other social media, were more likely 
to go viral than authentic news stories.** The blurring of fact and fiction on social 
media made it difficult for the public to know what information to trust when it 
came to politics and government. 
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The 2016 election is now history, but the ways in which these trends and devel- 
opments will shape the American political system in the future are yet to be seen. 


@ Money Is the Mother’s Milk of Politics 


Modern national political campaigns are 
fueled by enormous amounts of money. 
The 2016 election shattered previous 
records for campaign spending. Combined 
spending by candidates, parties, and interest 
groups on the congressional and presidential 
races was $6.9 billion in 2016 compared with $6.2 billion in 2012 and $5.3 billion 
in 2008. Of the $6.9 billion, $4.3 billion was spent on congressional races and 
$2.6 billion on the presidential race. 


Campaign Funds Come from Direct Appeals, 
the Rich, PACs, and Parties 


According to the Center for Responsive Politics, the $6.9 billion spent in 2016 
included money from leadership PACs, super PACs, and 501(c)(4) “dark money” 
groups (who can shield donor identities). The two presidential candidates raised 
$1.3 billion combined, including about $500 million by Hillary Clinton’s cam- 
paign, and $190 million from outside groups supporting her. Donald Trump raised 
only about $250 million with another $59 million from outside groups.* 


Individual Donors Politicians devote a great deal of time to asking people for 
money. Money is solicited via direct mail, through the Internet, over the phone, 
and in numerous face-to-face meetings. Under federal law, individuals may donate 
as much as $2,700 per candidate per election, $5,000 per PAC per calendar year, 
$33,400 per national party committee per calendar year, and $10,000 to state and 
local committees per calendar year. There is no limit on the number of candidates 
that an individual can give to, however.*4 


Political Action Committees PACs are organizations established by corporations, 
labor unions, or interest groups to channel the contributions of their members and 
employees into political campaigns. Under the terms of the 1971 Federal Election 
Campaign Act, which governs campaign financein the United States, PACs are permit- 
ted to make larger contributions to any given candidate than individuals are allowed 
to make. Moreover, allied or related PACs often coordinate their campaign contri- 
butions, greatly increasing the amount of money a candidate actually receives from 
the same interest group. More than 4,600 PACs are registered with the Federal 
Election Commission, which oversees campaign finance practices in the United 
States. Nearly two-thirds of all PACs represent corporations, trade associations, and 
other business and professional groups. Alliances of bankers, lawyers, doctors, and 
merchants all sponsor PACs. 
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Independent Spending—527, 501(c)(4), and Super PAC Committees 
Committees known as 527s and 501(c)(4)s are independent groups that are not 
covered by the campaign-spending restrictions imposed in 2002 by the Bipartisan 
Campaign Reform Act. These groups, named for the sections of the tax code 
under which they are organized, can raise and spend unlimited amounts on political 
advocacy so long as their efforts are not coordinated with those of any candidate’s 
campaign. A 527 is a group established specifically for the purpose of political 
advocacy and is required to report to the IRS. A 501(c)(4) is a nonprofit group that 
also engages in advocacy but may not spend more than half its revenues for political 
purposes. Unlike a 527, a 501(c)(4) is not required to disclose where it gets its funds 
or exactly what it does with them. As a result, its funding has earned the name “dark 
money” and has raised growing concern that the lack of transparency in campaign 
funding threatens fair elections. Wealthy and corporate donors now commonly route 
campaign contributions through 501(c)(4)s to avoid the legal limits on contribu- 
tions through other channels. A new form of independent group, the independent 
expenditure committee, or “Super PAC,” came about after the Supreme Court’s 
2010 decision in Citizens United v. Federal Election Commission that the government 
could not restrict independent expenditures by corporations or unions to political 
campaigns. Following that decision, SpeechNow v. FEC permitted individuals and 
organizations to form committees that could raise unlimited amounts of money to 
run advertising for and against candidates so long as their efforts were not coordi- 
nated with those of the candidates.*> 

In 2014 the Supreme Court removed additional limits on individuals’ campaign 
contributions in its decision in McCutcheon et al. v. Federal Election Commission.*° 
Outside spending via 527s, 501c(4)s, and Super PACs played an unprecedented 
role in the 2012 and 2016 presidential races as groups ran extensive television 
ads. Super PACs on both sides relied on very large contributions. In 2016, Super 
PACs supporting candidates’ campaigns spent a total of $594 million. A growing 
concern is that elections in the United States can be bought with big money from 
corporations and wealthy donors, who will then hold significant influence when 
that candidate is elected. Political corruption and undue influence from Wall Street 
were recurrent themes among 2016 presidential candidates. 


Public Funding The Federal Election Campaign Act also provides for public 
funding of presidential campaigns. As they seek a major-party presidential nomi- 
nation, candidates become eligible for public funds by raising at least $5,000 in 
individual contributions of $250 or less in each of 20 states. Candidates who 
reach this threshold may apply for federal funds to match, on a dollar-for-dollar 
basis, all individual contributions of $250 or less that they receive. In 2016 can- 
didates who accepted matching funds could spend no more than $48.7 million, 
including matching funds, in their presidential primary campaigns. The funds are 
drawn from the Presidential Election Campaign Fund. Taxpayers can contribute 
$3 to this fund, at no additional cost to themselves, by checking a box on the 
first page of their federal income tax returns. Major-party presidential candidates 
receive a lump sum (about $96 million in 2016, although neither Clinton nor 
Trump accepted this money in 2016) during the summer prior to the general 
election. They must meet all their general expenses from this money. Third-party 
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candidates are eligible for public funding only if they received at least 5 percent 
of the vote in the previous presidential race. This stipulation effectively blocks 
preelection funding for third-party or independent candidates, although a third 
party that wins more than 5 percent of the vote can receive public funding after 
the election. 

Under current law, no candidate is required to accept public funding for 
either the nominating races or the general presidential election. Candidates 
who do not accept public funding are not bound by any expenditure limits. In 
2008, John McCain accepted public funding for the general election campaign, 
receiving $84 million, but Barack Obama declined, choosing to rely on his own 
fund-raising prowess. Obama ultimately outspent McCain by a wide margin. 
The 2008 race was the last time that major-party presidential candidates limited 
their own fund-raising in favor of public funding. Neither major party candidate 
accepted public funding in 2012 or 2016. 


The Candidates Themselves On the basis of the Supreme Court’s 1976 
decision in Buckley v. Valeo, the right of individuals to spend their own money to 
campaign for office is a constitutionally protected matter of free speech and is 
not subject to limitation.*’ Thus, extremely wealthy candidates often contribute 
millions of dollars to their own campaigns. Donald Trump, for example, spent 
millions of his own money on his 2016 campaign, as did Ross Perot in 1992 
and 1996. The only exception to the Buckley rule concerns presidential candidates 


In 2014, Shaun McCutcheon successfully challenged the federal limit on the amount of money 
any one individual can donate to political campaigns and candidates. Many people worry 
that recent Supreme Court decisions overturning campaign spending reinforce the influence 

of the very affluent in American politics at the expense of everyone else. 
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who accept federal funding for their general-election campaigns. Such individuals 
are limited to $50,000 in personal spending. 


Political Parties, Elections, 


and Your Future 


While party leaders exercise great control over party platforms, the party mes- 
sage, candidate funding, who holds elected office, and who wins the nomination 
for president, many aspects of party politics have been turned upside down with 
the digital revolution in communication and by “outsider” candidates running for 
president who have exploited digital platforms to advance their campaigns. Four 
resources that political parties use to contest and win elections (time, money, ex- 
pertise, and organization) have all been altered by the Internet. New media are 
decentralizing party power as citizens can volunteer and give money to the party 
of their choice without ever being contacted by a party official. Online fund-raising 
allows millions of donors to give small contributions to parties, and new media 
allow the party to spread its message far and wide online. This is beneficial for 
parties because more people are involved, but there are more divergent opinions 
that must be recognized and appeased. At the same time, huge contributions from 
a handful of very wealthy individuals have increased. Will the ability of the mass 
public to make their desires known to party leaders mean that party leaders pay 
more attention to these preferences? Is the two-party system the optimal system 
for American politics, or should electoral reforms encourage more parties to form 
and, hence, provide more choice for voters? 

The important role played by private funds in American elections affects the bal- 
ance of power among contending economic groups. Politicians need large amounts 
of money to campaign successfully for major offices. This fact inevitably ties their 
interests to the interests of the groups and forces that can provide this money: the 
affluent. In a nation as large and diverse as the United States, to be sure, campaign 
contributors represent many different groups and, often, clashing interests. The 
fact remains, however, that those with more money will be able to give more and 
speak with a louder voice. Since 2000, a series of highly competitive presidential 
elections has spurred political campaigns to pay more attention to drawing greater 
numbers of voters from a variety of backgrounds into the political process; even so, 
many Americans still do not participate in politics. The “Who Participates?” feature 
shows who turned out to vote in the 2012 election. 
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WHO PARTICIPATES? 


Who Voted in 2012? 
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*Highest level attained 


SOURCE: U.S. Census Bureau, Current Population Survey, 


November 2012, http://www.census.gov/hhes/www/socdemo/ 
voting/publications/p20/2012/tables.html?cssp=SERP 
(accessed 12/5/15). 


WHAT YOU CAN DO 


Vote 


Register to vote. See page 24. 


Find out what’s on the ballot in upcoming elections in your state and district 
by entering your address at (a website from the League of 
Women Voters). 


Cast your vote on Election Day. Consider encouraging others to vote too. 
Research shows that people are more likely to turn out to vote if a friend or 
family member asks them to. 


chapterstudyguide 


. The periodic episodes in American 
history in which an “old” dominant 
political party is replaced by a “new” 
dominant political party are called 
(p. 215) 

a) constitutional revolutions. 

b) divided governments. 

c) unified governments. 

d) dealignments. 

e) electoral realignments. 


. Third parties have influenced national 

politics mainly by (pp. 216-17) 

a) electing their candidates to the 
presidency. 

b) electing their candidates to Congress. 

c) supporting the major parties’ 
platforms. 

d) promoting specific issues and 
taking votes from one of the two 
major parties. 

e) preventing realignments. 


. Which of the following is not a form 

of traditional political participation? 

(p. 218) 

a) volunteering in a campaign 

b) attending an abortion rights rally 

c) displaying a campaign sign 

d) voting in an election 

e) visiting the Democratic Party’s website 


. Which of the following factors is not 

currently an obstacle to voting in the 

United States? (p. 223) 

a) registration requirements 

b) that elections occur on weekdays 

c) the restriction of voting rights for 
people who have committed a felony 

d) literacy tests 

e) voter identification laws 


. If astate has 10 members in the U.S. 


House of Representatives, how many 

votes in the electoral college does that 

state have? (p. 229) 

a) 2 

b) 10 

cy 2 

d) 20 

e) The number of votes cannot be 
determined from this information. 


9. The main difference between a 

527 committee and a 501c(4) 

committee is that (p. 236) 

a) a 527 is not legally required to 
disclose where it gets its money, 
while a 501c(4) is legally required 
to do so. 

b) a 501c(A) is not legally required to 
disclose where it gets its money, 
while a 527 is legally required to 
do so. 

c) a 527 can only contribute to one 
campaign, while a 501c(4) can 
contribute to many. 

d) a 501c(4) can only contribute to 
one campaign, while a 527 can 
contribute to many. 

e) a 527 can legally coordinate its 
spending with a candidate’s cam- 
paign, while a 501c(4) cannot. 


10. In the 2016 presidential election, 


public funding (pp. 236-37) 

a) was accepted by both major-party 
candidates. 

b) was accepted by Hillary Clinton 
only. 

c) was accepted by Donald Trump 
only. 

d) was declined by both major-party 
candidates. 

e) was not available. 


14. In Buckley v. Valeo, the Supreme Court 


ruled that (pp. 237-38) 

a) PAC donations to campaigns are 
constitutionally protected. 

b) candidates cannot spend any 
of their own money to run for 
office. 

c) the right of individuals to spend 
their own money to campaign is 
constitutionally protected. 

d) there is no limit to the number of 
candidates that an individual can 
contribute money to. 

e) the Bipartisan Campaign 
Reform Act is unconstitutional. 
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Key Terms 


ballot initiative (po. 228) a proposed law or 
policy change that is placed on the ballot by 
citizens or interest groups for a popular vote 


caucus (political) (o. 227) a normally 
closed political party business meeting of 
citizens to select candidates, elect officers, 
plan strategy, or make decisions regarding 
legislative matters 


closed primary (p. 227) a primary election 
in which voters can participate in the 
nomination of candidates but only of the 
party in which they are enrolled for a period 
of time prior to primary day 


divided government (p. 216) the condition 
in American government wherein the 
presidency is controlled by one party while 
the opposing party controls one or both 
houses of Congress 


electoral college (p. 229) the electors from 
each state who meet after the popular election 
to cast ballots for president and vice president 


electoral realignment (p. 215) the point in 
history when a new party supplants the ruling 
party, becoming in turn the dominant political 
force; in the United States, this has tended 
to occur roughly every 30 years 


501(c)(4)s (p. 236) politically active 
nonprofits; under federal law, these nonprofits 
can spend unlimited amounts on political 
campaigns and not disclose their donors as 
long as their activities are not coordinated 
with the candidate campaigns and political 
activities are not their primary purpose 


527 committees (p. 236) nonprofit 
independent groups that receive and 
disburse funds to influence the nomination, 
election, or defeat of candidates; named 
after Section 527 of the Internal Revenue 
Code, which defines and provides tax-exempt 
status for nonprofit advocacy groups 


general election (p. 227) a regularly 
scheduled election involving most districts 

in the nation or state, in which voters decide 
who wins office; in the United States, general 


elections for national office and most state 
and local offices are held on the first Tuesday 
following the first Monday in November in 
even-numbered years (every four years for 
presidential elections) 


incumbent (p. 206) a candidate running 
for re-election to a position that he or she 
already holds 


majority party (p. 208) the party that holds 
the majority of legislative seats in either the 
House or the Senate 


minority party (p. 208) the party that holds 
the minority of legislative seats in either the 
House or the Senate 


mobilization (p. 222) the process by which 
large numbers of people are organized for a 
political activity 


nomination (p. 206) the process by which 
political parties select their candidates for 
election to public office 


open primary (p. 227) a primary election in 
which the voter can wait until the day of the 
primary to choose which party to enroll in to 
select candidates for the general election 


party identification (p. 218) an individual 
voter’s psychological ties to one party or 
another 


political action committee (PAC) (p. 205) 
a private group that raises and distributes 
funds for use in election campaigns 


political parties (p. 205) organized groups 
that attempt to influence the government 
by electing their members to important 
government offices 


primary elections (p. 227) elections 
within a political party to select the party’s 
candidate for the general election 


proportional representation (p. 217) 

a multiple-member district system that 
allows each political party representation 
in proportion to its percentage of the 
total vote 
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recall (p. 228) a procedure to allow voters 

to remove state officials from office before 

their terms expire by circulating petitions to 
call a vote 


referendum (p. 228) the practice of 
referring a measure proposed or passed by 
a legislature to the vote of the electorate for 
approval or rejection 


socioeconomic status (p. 222) status in 
society based on level of education, income, 
and occupational prestige 


suffrage (p. 221) the right to vote; also 
called franchise 


For Further Reading 


third parties (p. 216) parties that organize 
to compete against the two major American 
political parties 


turnout (p. 221) the percentage of eligible 
individuals who actually vote 


two-party system (p. 209) a political 
system in which only two parties have a 
realistic opportunity to compete effectively 
for control of the government 
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The use of “fracking” to recover 
gas has brought environmental 
groups into conflict with the energy 
industry. Both sides have tried to 
Tavilercyarexsmexenolanlonsialancsysd0| Calare) ars) 
related to fracking. 


8> 


Interest Groups 


WHAT GOVERNMENT DOES AND WHY IT MATTERS For the past several 
years, environmental groups and the nation’s energy industry have been locked 
in a struggle over the issue of hydraulic fracturing, or “fracking.” This is a 
method for recovering natural gas trapped in shale formations by pumping 
millions of gallons of water deep beneath the earth’s surface. The energy 
industry, which stands to make enormous profits from extracting this gas, 
asserts that fracking is the key to achieving American energy independence. 
Environmental groups, on the other hand, argue that fracking produces green- 
house gas emissions, undermines air quality, increases the risk of earthquakes 
and tremors, and contaminates drinking water, while discouraging investment 
in cleaner, renewable forms of energy. 

Despite these environmental concerns, large sections of the United States, 
including land in Pennsylvania, Texas, and Ohio, among other states, are 
being fracked for their natural gas. Environmental groups appear to be losing 
the battle. Why? First, fracking produces revenues and jobs. The second rea- 
son, though, is political. The energy industry, organized in groups such as the 
Natural Gas Alliance, the Independent Petroleum Association of America, and 
the American Gas Association, has deployed an army of nearly 800 lobbyists, 


including former members of Congress and other former high-ranking 


e, 
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government officials, to promote their cause on Capitol Hill in Washington, D.C., 
and in the state capitals. The industry has also spent tens of millions of dollars 
on advertising and campaign contributions—filling the coffers of Democrats and 
Republicans alike. 

The case of fracking exemplifies the power of interest groups in action. Tens 
of thousands of organized groups have formed in the United States, ranging from 
civic associations to huge nationwide groups such as the National Rifle Asso- 
ciation, whose chief cause is opposition to restrictions on gun ownership, and 
Common Cause, a public interest group that advocates a variety of liberal political 
reforms. Despite the array of interest groups in American politics, however, not all 
interests are represented equally and the results of competition among various 
interests are not always consistent with the common good. 

The preceding chapter, on political parties, participation, and elections, exam- 
ined another way in which citizens can influence the government. Yet the interest 
group process, as we will see, is both more selective and more dynamic: selec- 
tive because society’s “elites” (those with more money, education, and other 
resources) are better able to exploit the interest group process to their advan- 
tage; dynamic because of the explosive growth in the sheer number and diversity 
of interest groups that have proliferated in the last four decades. In this chapter, 


we will examine the nature and consequences of interest group politics in the 
United States. 
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@ Interest Groups Form to Advocate 
for Different Interests 


The framers of the U.S. Constitution feared 
the power that could be wielded by 
organized interests. Yet they believed that 
interest groups thrived because of liberty— 
the freedom that all Americans have to 
organize and express their views. If the 
government were given the power to regulate, restrict, or forbid efforts by orga- 
nized interests to impose themselves in the political process, it would in effect have 


the power to suppress liberty. The solution to this dilemma was presented by James 
Madison in the Federalist Papers, no. 10: 


Take in a greater variety of parties and interests [and] you make it less probable that 
a majority of the whole will have a common motive to invade the rights of other 


citizens. .. . [Hence the advantage] enjoyed by a large over a small republic.! 


According to the Madisonian theory, a good government encourages multi- 
tudes of interests so that no single interest can ever dominate the others. The basic 
assumption is that many competing interests will regulate one another, produc- 
ing a kind of balance.? Today, this Madisonian principle of regulation is called 
pluralism. According to pluralist theory, all interests are and should be free to 
compete for influence in the United States. While an interest group may lose 
on one issue, it may win on the next; and overall the majority of society will be 
represented in government. Moreover, according to the theory of pluralism, the 
outcome of this competition is compromise and moderation since no group is 
likely to be able to achieve any of its goals without accommodating itself to some 
of the views of its many competitors.* Another assumption of pluralism is that 
all groups have equal access to the political process and that achieving an out- 
come favorable to a particular group depends only upon that group’s strength and 
resources, not upon biases inherent in the political system. But, as we shall see, 
group politics has worked and continues to work more to the advantage of some 
types of interests than others. 

Pluralism is a dominant view in political science, but critics point out that not all 
interests are equally represented in the competition for political influence. Some 
interests speak with loud voices, while others can barely make themselves heard. 
Pluralism does not guarantee political equality. Indeed, important research indi- 
cates that through group politics economic elites have considerably more influence 
than mass-based forces in the American political process. 

An interest group is a group of individuals who organize to influence the gov- 
ernment’s programs and policies. This definition includes membership organiza- 
tions composed of average citizens but also businesses, corporations, unions, uni- 
versities, and other institutions that restrict membership to particular occupational 
groups or other categories of persons. Individuals form groups in order to increase 
the chance that their views will be heard and their interests treated favorably by 
the government. 
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Interest groups are sometimes referred to as “lobbies.” They are also sometimes 
confused with political action committees (PACs), which are private groups that 
raise and distribute funds for use in election campaigns. Thus, the purpose of PACs 
is to influence elections rather than to influence the elected. Another distinction is 
that interest groups are also different from political parties: interest groups tend to 
focus on the policies of government; parties tend to concern themselves with the 
personnel of government. 


What Interests Are Represented? 


Economic Groups Interest groups come in as many shapes and sizes as the inter- 
ests they represent. The most obvious are groups with a direct economic interest in 
government policy. Businesses and corporations make up over 31 percent of those 
with lobbying offices in Washington, with trade associations comprising another 
23 percent and labor unions just 2 percent of groups registered to lobby.* Trade 
associations are generally supported by groups of producers or manufacturers in 
a particular economic sector, such as the National Association of Manufacturers 
and the American Farm Bureau Federation. In addition, specific companies, such 
as Apple, Microsoft, Exxon, Dow Chemical, and General Motors, lobby on certain 
issues that are of particular concern to them. 


Labor Groups Labor organizations are also active in lobbying government. The 
American Federation of Labor and Congress of Industrial Organizations (AFL-CIO), 
the United Mine Workers, and the Teamsters are all groups that lobby on behalf of 
organized labor. Other groups have organized to further the interests of public em- 
ployees. According to one study, however, labor unions represent just 2 percent of the 
total number of registered lobby groups in Washington.° The America Side by Side 
on page 249 compares union membership in the United States with other advanced 
democracies. Despite being out-lobbied, labor unions continue to exercise influence 
in Washington. Union members vote, and or- 
ganized labor can have a significant impact 
upon elections. Few members of Congress 
can ignore labor’s power at the polls. 


Professional Associations Professional 
lobbies such as the American Bar Associa- 
tion and the American Medical Association 
have been particularly successful at further- 
ing their members’ interests in Congress 
and state legislatures. Financial institu- 


tions, represented by organizations such as 
Although public school teachers a the American Bankers Association and the 
ac of the total population, ney National Savings and Loan League, although 
are an influential interest group in Bs : 

often less visible than other lobbies, also 
many states because they are highly ; : ; mei 
informed and act as a group in support play an important role in shaping legislative 
of issues related to their profession, policy. These groups comprise 13 percent of 
including teachers’ salaries. all lobby groups in Washington. 
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Labor Union Membership 


in Global Decline 


Labor union membership in the United States 
is lower than in most other advanced democ- 
racies. This difference is due, in part, to each 
country’s economic history, as strong agricul- 
tural economies tend to have less unionization 
than industrial economies. Another reason is 
that class consciousness was historically much 
higher in Europe. European school systems fun- 
nel their students early into class-based catego- 
ries, having distinct paths for vocational training 
and higher learning. Social interactions also 
reinforce class divisions, as accents, titles, and 
lifestyles are strong cues of class belonging.® 

Many of Europe’s socialist parties, such as 
the United Kingdom’s Labour Party, were origi- 
nally formed by union leaders and often maintain 
strong union ties. Europe’s working class, there- 
fore, has much higher economic, political, and 
social incentives to belong to a labor union than 
does the American working class. 
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Despite these differences, there has been 
one common pattern across advanced de- 
mocracies in recent years: a decline in union 
membership. Part of this change is due to the 
significant economic restructuring of modern 
economies. In today’s advanced economies, 
most of the labor force tends to be employed 
in the service sector or in hi-tech industries 
rather than in manufacturing. While some 
unions have formed to represent these groups, 
unions have been less successful in recruiting 
members or organizing politically than those 
representing manufacturing workers. 

Given that labor unions have historically 
been a major force for mobilizing the working 
class and transmitting their policy interests to 
politicians, their decline raises an important 
representation question: In the absence of 
labor unions, who will represent the working 
class in policy debates? 
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Citizen Groups (or Public Interest Groups) Recent years have witnessed the 
growth of a powerful “public interest” lobby, purporting to represent the general 
good rather than its own economic interests. Citizen groups have been most vis- 
ible in the consumer protection and environmental policy areas, although pub- 
lic interest groups cover a broad range of issues. The Natural Resources Defense 
Council, the Sierra Club, and Common Cause are all examples of citizen groups. 
Citizen groups comprise 20 percent of groups with lobbying offices in Washing- 
ton. Claims to represent only the public interest should be viewed with caution, 
however: it is not uncommon to find decidedly private interests hiding behind 
the term public interest. For example, the benign-sounding Partnership to Protect 
Consumer Credit is a coalition of credit card companies fighting for less federal 
regulation of credit abuses.® 


Ideological Groups Closely related to and overlapping public interest groups 
are ideological groups, organized in support of a particular political or philo- 
sophical perspective. The National Right to Life Committee and the Christian 
Coalition focus on conservative social goals, such as opposition to abortion and 
same-sex marriage. The National Taxpayers Union campaigns to reduce the size 
of the federal government. Liberal-leaning groups, including EMILY’s List and 
MoveOn.org, support causes such as women’s representation and increasing the 
minimum wage. 


Public-Sector Groups The perceived need for representation on Capitol 
Hill has generated a public-sector lobby in the past several years, including the 
National League of Cities, the National Conference on State Legislatures, and 
the “research” lobby. This latter group includes think tanks and universities that 
have an interest in obtaining government funds for research and support—for 
example, Harvard University and the American Enterprise Institute. Indeed, uni- 
versities have expanded their lobbying efforts even as they have reduced faculty 
positions and course offerings.’ These groups represent 1] percent of Washington 
lobby groups. 


Some Interests Are Not Represented 


It is difficult to categorize unrepresented interests precisely because they are not 
organized and are not able to present to governments their identity and their 
demands. The political scientist David Truman referred to these interests as 
“potential interest groups.” He is undoubtedly correct that at any time, as long 
as there is freedom, it is possible that any interest shared by a lot of people can 
develop through “voluntary association” into a genuine interest group that can 
demand some representation. But the fact remains that many interests—including 
some very widely shared interests—do not get organized and recognized. Two such 
groups are the homeless and the poor.’ 


Group Membership Has an Upper-Class Bias 


Despite the benefits of interest groups in terms of mobilizing and educating 
the public and the arguments in favor of pluralism, there are concerns about 


250 CHAPTER 8 INTEREST GROUPS 


the influence of special interests in the United States. One long-standing critic is 
E. E. Schattschneider, who argued in a famous quote that “the flaw in the pluralist 
heaven is that the heavenly chorus sings with a strong upper-class accent.”!° Critics 
contend that pressure politics, or interest group politics, is heavily skewed in favor 
of corporate, business, and upper-class groups, leaving those with lower socioeco- 
nomic status less able to participate in and influence politics. 

This is because people with higher incomes, more education, and manage- 
ment or professional occupations are much more likely to become members of 
groups than those who occupy the lower rungs on the socioeconomic ladder.!! 
Well-educated, upper-income business- and professional people are more likely 
to have the time, money, information, and skills that are needed to play a role 
in a group or association. Moreover, for business- and professional people, group 
membership may provide personal contacts and access to information that can 
help advance their careers. At the same time, of course, corporations and busi- 
nesses usually have ample resources to form or participate in groups that seek to 
advance their interests. 

The result of this elitist tendency is that interest group politics in the United 
States has a very pronounced class bias. Certainly, there are many interest groups 
and political associations that have a working- or lower-class membership (labor 
organizations or welfare rights organizations, for example), but the great majority 
of interest group members are drawn from the middle and upper-middle classes. 
Even when interest groups take opposing positions on issues and policies, the con- 
flicting positions they espouse usually reflect divisions among upper-income strata 
rather than conflicts between the upper and lower classes. 


e The Organizational Components of Groups 
Include Money, Offices, and Members 


Although interest groups are many and 
varied, most share certain key organiza- 
tional components. These include leadership, 
money, an agency or office, and members. 
First, leadership and decision-making structure is vital for group organization. 
For some groups, this structure is very simple. For others, it can be quite elaborate 
and involve hundreds of local chapters that are melded into a national apparatus. 
Interest group leadership is, in some respects, analogous to business leadership. 
Political entrepreneurs initially organize and lead groups. Later, these leaders are 
replaced by a paid professional staff. In the 1960s, for example, Ralph Nader led a 
loosely organized band of consumer advocates (Nader’s Raiders) in a crusade for 
product safety that resulted in the enactment of numerous regulations, such as the 
requirement that all new cars be equipped with seat belts and other safety devices. 
Today, Nader’s ragtag band of raiders is a well-organized and well-financed phalanx 
of interlocking groups led by professional staff. 
New netroots or online advocacy groups often have a streamlined staff struc- 
ture with little bureaucracy. However, entrepreneurship may be even more impor- 
tant in the world of organizing online. As computer scientist Clay Shirky explains 
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in Here Comes Everybody, the Internet has given rise to a proliferation of online 
organizations without formal organizing structures.'* Examples include Wikipedia, 
whose content is provided by volunteers from around the world. But the real 
impact of the digital media revolution is not politics without groups but the advent 
of new forms of organization. Leadership remains a priority for online organiza- 
tions: entrepreneurship and leadership are important for all interest groups but 
especially so for those with little staff and formal organization as the leader holds 
the organization together. 

Second, every interest group must build a financial structure capable of sustain- 
ing an organization and funding the group’s activities, although the costs of main- 
taining an online organization are lower. Most interest groups rely on membership 
dues and voluntary contributions from sympathizers. Many also sell services or 
benefits to members, such as insurance and vacation tours. 

Third, most groups establish an agency that carries out the group’s tasks, which 
may be a research organization, a public-relations office, or a lobbying office in 
Washington or a state capital. 

Finally, all interest groups must attract and keep members. Somehow, groups 
must persuade individuals to invest the money, time, energy, or effort required 
to take part in the group’s activities. Members play a larger role in some groups 
than in others. In membership associations, group members play a substantial 
role, serving on committees and engaging in group projects. In the case of labor 
unions, members pay dues and may march on picket lines; and in the case of 
political or ideological groups, members may participate in demonstrations and 
protests. In another set of groups, staff organizations, a professional staff con- 
ducts most of the group’s activities. Members are called upon only to pay dues 
and make other contributions. Among well-known public interest groups, some, 
such as the National Organization for Women (NOW), are membership groups, 
whereas others, such as Defenders of Wildlife and the Children’s Defense Fund, 
are staff organizations. 


The “Free-Rider” Problem Whether they need individuals to volunteer or merely 
to write checks, interest groups need to recruit and retain members. Yet many 
groups find this task difficult, even when it comes to recruiting members who agree 
strongly with the group’s goals. Why? As economist Mancur Olson explains, the 
benefits of a group’s success are often broadly available and cannot be denied to 
nonmembers.'? Such benefits are called collective goods. Following Olson’s own 
example, suppose a number of private property owners live near a mosquito-infested 
swamp. Each owner wants this swamp cleared. But if only a few of the owners 
were to clear the swamp, their actions would benefit all the other owners as well, 
without any effort on the part of those other owners. Each of the inactive owners 
would be a free rider on the efforts of the ones who cleared the swamp; they would 
enjoy the benefits of collective goods but without having participated in acquiring 
them. Thus, there is a disincentive for any of the owners to undertake the job alone. 

Since the number of concerned owners is small in this particular case, they 
might eventually be able to organize themselves to share the costs as well as 
enjoy the benefits of clearing the swamp. But suppose the number of interested 
people increases. Suppose the common concern is not the neighborhood swamp 
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but polluted air or groundwater involving thousands of residents in a region or 
millions of residents in a whole nation. National defense is the most obvious col- 
lective good whose benefits are shared by all residents, regardless of the taxes they 
pay or the support they provide. As the size of the group increases, the free-rider 
problem becomes greater. Individuals do not have much incentive to become 
active members and supporters of a group if they are already benefiting from the 
group’s activities. 


Why Join Groups? To overcome the free-rider problem, interest groups offer 
numerous incentives to join. Most important, they make “selective benefits” avail- 
able only to group members. These benefits can be information-related, material, 
solidary, or purposive. Table 8.1 gives some examples of the range of benefits in 
each of these categories. 

Informational benefits are the most widespread and important category of 
selective benefits offered to group members. Information is provided through 
conferences, training programs, online communications, newsletters, and other 
periodicals sent automatically to those who have paid membership dues. 

Material benefits include anything that can be measured monetarily, such as 
special goods, services, and even money, provided to members of groups to entice 
others to join. These benefits often include discount purchasing, shared advertising, 
and, perhaps most valuable of all, health and retirement insurance. 


Selective Benefits of Interest Group Membership 


CATEGORY BENEFITS 
Informational benefits Conferences 
Professional contacts 
Training programs 
Publications 
Coordination among organizations 
Research 
Legal help 
Professional codes 
Collective bargaining 


Material benefits Travel packages 
Insurance 
Discounts on consumer goods 


Solidary benefits Friendship 
Networking opportunities 


Purposive benefits Advocacy 
Representation before government 
Participation in public affairs 


SOURCE: Adapted from Jack Walker, Jr., Mobilizing Interest Groups in America: Patrons, Professions, and Social 
Movements (Ann Arbor: University of Michigan Press, 1991), 86. 
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Another option identified in Table 8.1 is that of solidary benefits. These are 
selective benefits of group membership that include friendship, networking, and 
consciousness-raising, which provide the satisfaction of working toward a common 
goal with like-minded individuals, a phenomenon often important for netroots 
groups. One example of the latter are the claims of many women’s organizations 
that active participation conveys to each female member of the organization an 
enhanced sense of her own value and a stronger ability to advance individual as 
well as collective rights. Members of associations based on ethnicity, race, or religion 
also derive solidary benefits from interacting with individuals they perceive as 
sharing their own backgrounds, values, and perspectives. 

A fourth type of benefit involves the appeal of the purpose of an interest group. 
These purposive benefits emphasize the purpose and accomplishments of the 
group. For example, people join religious, consumer, environmental, or other civic 
groups to pursue goals important to them. 

Many of the most successful interest groups of the past 20 years have been citizen 
groups or public interest groups, whose members are brought together largely around 
shared ideological goals, including government reform, election and campaign reform, 
civil rights, economic equality, “family values,” and even opposition to government itself 


AARP and the Benefits of Membership One group that has been extremely 
successful in recruiting members and mobilizing them for political action is AARP 
(formerly called the American Association of Retired Persons). AARP was founded 
in 1958 as a result of the efforts of a retired California high school principal, Ethel 
Percy Andrus, to find affordable health insurance for herself and the thousands of 
members of the National Retired Teachers Association. 

Today, AARP is a large and powerful organization with 38 million members 
and an annual income of $900 million. In addition, the organization receives 
$90 million in federal grants. Its national headquarters in Washington, D.C., 
staffed by nearly 3,000 full-time employees, is so large that it has its own zip code. 
Its monthly periodical, AARP: The Magazine, has a circulation larger than that of 
America’s leading newsmagazines. 

How did this large organization overcome the free-rider problem and recruit 
38 million older people as members? First, no other organization has ever provided 
more successfully the selective benefits necessary to overcome the free-rider problem. 
It helps that AARP began as an organization to provide affordable health insurance 
for aging members rather than as an organization to influence public policy. But that 
fact only strengthens the argument that members need short-term individual benefits 
if they are to invest effort in a longer-term and less concrete set of benefits. As AARP 
evolved into a political interest group, its leadership added more selective benefits for 
members. They provided guidance against consumer fraud, offered low-interest credit 
cards, evaluated and endorsed products that were deemed of best value to members, 
and provided auto insurance and a discounted mail-order pharmacy. 


The Internet Has Changed the Way Interest 
Groups Foster Participation 


Digital media and social media have created a new kind of interest group politics 
in America that has revolutionized political advocacy. New netroots political 
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associations, such as the liberal-leaning MoveOn.org, have arisen in recent years 
to play an increasingly important role in citizen participation in politics. Similar 
conservative groups include Freedomworks and Americans for Prosperity. These 
grassroots online activist organizations have redefined membership and fund- 
raising practices via innovative methods for communicating with their members, 
measuring the opinions of their members, and moving their members into action. 

Traditional interest groups are expensive to organize (which is one reason group 
membership has an upper-class bias), and they rely on professional advocates and 
direct mail. They are also slow to change. By contrast, netroots associations are 
relatively inexpensive to organize and quick to adapt to an ever-changing world 
of politics. Netroots have lower costs than traditional interest groups because 
they have fewer staff who often work from virtual offices. This less expensive 
staff structure engages in different work routines that prioritize communication 
with members through email, Twitter, and other digital platforms rather than 
mailing expensive glossy newsletters or engaging in direct lobbying of members 
of Congress. Netroots associations employ novel grassroots strategies to pressure 
elected officials, including using online media to organize citizens to attend rallies 
and fund-raising events, start letter-writing campaigns, and organize boycotts and 
protests. These tactics have spread across the political advocacy system to more 
traditional interest groups. 


@ The Number of Groups Has 
Increased in Recent Decades 


Over the past several decades, there has 
been an enormous increase both in the 
number of interest groups seeking to play a 
role in the American political process and 
in the extent of their influence over that 
process. This explosion of interest group 
activity has two basic origins: first, the ex- 
pansion of the role of government during this period and, second, the coming-of- 
age of a new dynamic set of political forces in the United States—forces that have 
relied heavily on public interest groups to advance their causes. 


The Expansion of Government Has 
Spurred the Growth of Groups 


Modern governments’ extensive economic and social programs have powerful 
politicizing effects, often sparking the organization of new groups and interests. 
In other words, interest groups often form as the result of, or in response to, 
government actions, rather than groups pressing the government to take on new 
responsibilities. Even when national policies are enacted because of interest group 
pressure, government involvement in any area can be a powerful stimulus for 
political organization and action by those whose interests are affected. For 
example, during the 1970s, expanded federal regulation of the automobile, oil, gas, 
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education, and health care industries impelled each of these interests to increase 
substantially its efforts to influence the government’s behavior. These efforts, in 
turn, spurred the organization of other groups either to support or to oppose the 
activities of the first.'4 Similarly, federal social programs have sparked political or- 
ganization and action by affected groups. For example, federal programs and court 
decisions in such areas as abortion, school prayer, and same-sex marriage helped 
spur the rise of fundamentalist religious groups. Thus, the expansion of government 
in recent decades has also stimulated increased group activity and organization. 


Public Interest Groups Grew in the 1960s and ’70s 


The second factor accounting for the explosion of interest group activity was the 
emergence of a new set of forces in American politics that can collectively be 
called the “New Politics” movement. 

The New Politics movement is made up of upper-middle-class professionals and 
intellectuals for whom the civil rights and anti-Vietnam War movements of the 
1960s were formative experiences. The crusade against racial discrimination and 
the Vietnam War led these young men and women to see themselves as a political 
force, focusing their attention on such issues as environmental protection, women’s 
rights, and nuclear disarmament. 

Members of the New Politics movement founded or bolstered public interest 
groups such as Common Cause, the Sierra Club, the Environmental Defense Fund, 
Physicians for Social Responsibility, NOW, and the various organizations formed 
by consumer activist Ralph Nader. Through these groups, New Politics forces were 
able to influence the media, Congress, and the courts and enjoyed a remarkable 
degree of success, playing a major role in gaining the passage of environmental, 
consumer, and occupational health and safety legislation. Technology has also 
played a role in advancing the New Politics agenda. In the 1970s and ’80s, com- 
puterized direct-mail campaigns allowed public interest groups to reach hundreds 
of thousands of potential sympathizers and contributors. Today, the Internet and 
digital platforms including social media, Twitter, and blogs serve the same function 
even more efficiently and at lower cost. 


@ Interest Groups Use Different Strategies 
to Gain Influence 


As we have seen, interest groups work to 
improve the likelihood that their interests 
will be heard and treated favorably by the 
government. The quest for political influ- 
ence or power takes many forms, but among 
the most frequently used strategies or “tactics of influence” (see Figure 8.1) are 
lobbying, gaining access to key decision makers, using the courts, mobilizing public 
opinion, and using electoral politics. 

Many groups employ a mix of strategies. For example, environmental groups 
such as the Sierra Club lobby members of Congress and key congressional staff 
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FIGURE 8.1 How Interest Groups Influence Congress 
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members, participate in bureaucratic rule making by offering comments and 
suggestions to agencies on new environmental rules, and bring lawsuits under 
various environmental acts such as the Endangered Species Act, which autho- 
rizes groups and citizens to come to court if they believe the act is being violated. 
At the same time, the Sierra Club attempts to influence public opinion through 
media campaigns and electoral politics by supporting candidates who they 
believe share their environmental views and by opposing candidates they view as 
foes of environmentalism. 


Direct Lobbying Combines Education, Persuasion, and Pressure 


Lobbying is a strategy by which organized interests seek to influence the passage 
of legislation or other public policy by exerting direct pressure on members of the 
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legislature. Lobbying encompasses a wide range of activities that groups engage in 
with all sorts of government officials and the public as a whole. 

Lobbyists first and foremost provide information to lawmakers about their in- 
terests and the legislation at hand.'> They often testify on behalf of their clients at 
congressional committee and agency hearings. Lobbyists talk to reporters, place ads 
in newspapers, and organize letter-writing and email campaigns. They also play an 
important role in fund-raising, helping to direct clients’ contributions to members 
of Congress and presidential candidates. 

Traditionally, the term lobbyist referred mainly to individuals who sought to 
influence the passage of legislation in the Congress. The First Amendment to the 
Constitution provides for the right to “petition the Government for a redress 
of grievances.” But as early as the 1870s, lobbying became the common term for 
“petitioning.” And since petitioning cannot take place on the floor of the House 
or Senate, petitioners must confront members of Congress in the lobbies of the 
legislative chamber—hence the term lobbying. Although interest groups do not 
necessarily buy votes, they do buy time, expertise, and influence. Studies have 
found that those interest groups providing the most money to representatives are 
more likely to be consulted by that representative and asked to provide informa- 
tion and expertise in discussing a bill pertaining to that group’s area of interest. 
This, in essence, gives interest groups a voice in shaping how legislation is written, 
and while it cannot ensure votes for laws preferred by the group, it is an effective 
means for organized interests to influence policy. 

Important interests that don’t lobby soon learn their lesson. In 1999 members 
of Congress advised Wal-Mart that its efforts to win approval to operate savings 
and loans in its stores were doomed to failure if the retailer did not greatly in- 
crease its lobbying efforts. Wal-Mart learned its lesson, hired more lobbyists, and 
got what it wanted.'® By 2005, Wal-Mart had become a seasoned political player, 
creating a “war room” in its Arkansas headquarters. Staffed by a phalanx of veteran 
political operatives from both parties, the war room is the nerve center of the giant 
retailer’s lobbying and public-relations efforts.!’ Today, Wal-Mart spends more than 
$5 million a year on its lobbying efforts.!® 

The influence of lobbyists, in many instances, is based on personal relationships 
and the behind-the-scenes services they are able to perform for lawmakers. Many 
of Washington’s top lobbyists have close ties to important members of Congress or 
are themselves former members of Congress, thus virtually guaranteeing that their 
clients will have direct access to congressional leaders. 


Cultivating Access Means Getting the 
Attention of Decision Makers 


In many areas, interest groups, government agencies, and congressional com- 
mittees routinely work together for mutual benefit. The interest group pro- 
vides campaign contributions for members of Congress, and it lobbies for larger 
budgets for the agency. The agency, in turn, provides government contracts 
for the interest group and constituency services for friendly members of Con- 
gress. The congressional committee or subcommittee, meanwhile, supports the 
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agency’s budgetary requests and the programs the interest group favors. This 
so-called iron triangle has one angle in an executive branch program, another 
angle in a Senate or House legislative committee or subcommittee, and a third 
angle in some highly stable and well-organized interest group. The angles in 
the triangular relationship are mutually supporting, especially if a committee 
member has seniority in Congress. Figure 8.2 illustrates one of the most im- 
portant iron triangles in recent American political history: that of the defense 
industry. Iron triangles explain how interest groups have influence over both 
Congress and the government agency directly regulating their interests in many 
policy areas. 

A number of important policy domains, such as the environmental and wel- 
fare arenas, are controlled not by highly structured iron triangles but by a jumble 
of issue networks. These networks consist of like-minded politicians, consultants, 
public officials, political activists, and interest groups having some concern with 
the issue in question. Activists and interest groups recognized as being involved 
in the area (the “stakeholders”) are customarily invited to testify before congres- 
sional committees or give their views to government agencies considering action 
in their domain. 


FIGURE 8.2 The Iron Triangle in the Defense Sector ) 
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Regulating Lobbying Lobbyists’ extensive access to members of Congress has 
led to repeated calls for reform. In 2007, congressional Democrats secured the 
enactment of a new package of ethics rules designed to bring an end to lobby- 
ing abuses. The new rules prohibited lobbyists from paying for most meals, trips, 
parties, and gifts for members of Congress. Lobbyists were also required to disclose 
the amounts and sources of small campaign contributions they collected from 
clients and “bundled” into large contributions. And interest groups were required 
to disclose the funds they used to rally voters to support or oppose legislative pro- 
posals. According to the Washington Post, however, within a few weeks lobbyists 
had learned how to circumvent many of the new rules, and lobbying firms were as 
busy as ever.!® 


Using the Courts (Litigation) Can Be Highly Effective 


Interest groups sometimes turn to litigation when they lack access or when they 
feel they have insufficient influence to change a law or policy. Interest groups can 
use the courts to affect public policy in at least three ways: (1) by bringing suit 
directly on behalf of the group itself, (2) by financing suits brought by individuals, 
and (3) by filing a companion brief as an amicus curiae (literally “friend of the 
court”) to an existing court case. 

Among the best-known illustrations of using the courts as a strategy for political 
influence is found in the history of the National Association for the Advancement 
of Colored People (NAACP). The most important of such court cases was Brown 
v. Board of Education of Topeka, Kansas (1954), in which the U.S. Supreme Court 
held that legal segregation of the schools was unconstitutional.*° Later, extensive 
litigation spearheaded the women’s rights movement of the 1960s and the rights 
of gays and lesbians since the 1990s. 

The 1973 Supreme Court case of Roe v. Wade, which took away a state’s power 
to ban abortions, sparked a controversy that brought conservatives to the fore on 
a national level.’ Since 1973, conservative groups have made extensive and suc- 
cessful use of the courts to whittle away at the scope of the privacy doctrine upon 
which the ruling in Roe v. Wade was based. They won rulings, for example, that 
prohibit the use of federal funds to pay for voluntary abortions. In 1989, right-to- 
life groups were able to use the case of Webster v. Reproductive Health Services to 
restore the right of states to place restrictions on abortion, thus partly undermining 
the Roe v. Wade decision (see Chapter 4).7 The Webster case brought more than 
300 interest groups on both sides of the abortion issue to the Supreme Court’s 
door. The movement to extend rights for gays and lesbians also found success in 
the courts. In 2015, in the case of Obergefell v. Hodges, the Supreme Court declared 
that the Fourteenth Amendment prohibited states from refusing to issue marriage 
licenses to same-sex couples.” 

Litigation involving large businesses is voluminous in such areas as taxation, 
antitrust, interstate transportation, and product quality and standardization. 
Often a business is brought to litigation against its will by virtue of initiatives 
taken against it by other businesses or by government agencies. But many indi- 
vidual businesses bring suit themselves in order to influence government policy. 
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Mobilizing Public Opinion Brings Wider Attention to an Issue 


Going public is a strategy that attempts to mobilize the widest and most favorable 
climate of opinion and a favored strategy of citizen groups and netroots or online 
activist groups. Many groups consider it imperative to maintain political pressure 
at all times. Citizen groups and online netroots organizations rely heavily on 
mobilizing their members via social media, Twitter campaigns, and targeted email 
messages on short notice. On any given day a new viral media story may become 
headline news, and in most cases an interest group is behind the story. Such groups 
span the ideological spectrum from liberal to conservative and can wield significant 
pressure on elected officials to act. 


Institutional Advertising One of the best-known ways of going public is 
the use of institutional advertising—advertising designed to create a positive 
image of an organization. A casual scanning of important mass-circulation 
magazines, newspapers, and television provides numerous examples of expen- 
sive and well-designed ads by the major oil and gas companies, automobile and 
steel companies, other large corporations, and trade associations. The ads show 
how much these organizations are doing for the country, for the protection 
of the environment, or for the defense of the American way of life. The ads’ 
purpose is to create and maintain a strongly positive public image in the hope 
of drawing on these favorable feelings as needed for specific political campaigns 
later on. 


Protests and Demonstrations Many groups resort to going public because 
they lack the resources, the contacts, or the experience to use other political 
strategies. The sponsorship of boycotts, sit-ins, mass rallies, and marches by 
Martin Luther King, Jr.’s, Southern Christian Leadership Conference and re- 
lated organizations in the 1950s and ’60s is one of the most significant and suc- 
cessful cases of going public to create a more favorable climate of opinion by 
calling attention to abuses. The success of these events inspired similar efforts by 
women’s groups. The 2010 GOP takeover of the House of Representatives 
began with the spontaneous self-organization of the Tea Party movement in 
2009 as an angry response to the Obama administration’s health care initiatives. 
In 2011 the Occupy Wall Street movement sparked demonstrations across 
America and around the world by those who were outraged by economic 
inequality. In 2014 the Black Lives Matter movement gained momentum 
after the shooting of a black teenager by a white police officer in Ferguson, 
Missouri. Police force against young black men in such cities as Baltimore, 
Chicago, New York, and many others led to major demonstrations under the 
banner of the movement. Around the same time, minority students on a number 
of college campuses launched protests demanding that colleges create environ- 
ments that recognized the value of racial and gender diversity. 


Grassroots Mobilization Another form of going public is grassroots mobilization. 
In such a campaign, a lobby group mobilizes its members throughout the country 
to contact government officials in support of the group’s position. 
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Seeking to reform the criminal justice system and call attention to continued racism in the 
United States, the Black Lives Matter movement formed in 2012 and earned national attention 
following a series of high-profile shootings of African Americans by white police officers. 


Among the most effective users of the grassroots lobby effort in contempo- 
rary American politics is the religious right. Networks of evangelical churches 
have the capacity to generate hundreds of thousands of letters and phone 
calls to Congress and the White House. For example, in 2007 a grassroots firm 
called Grassfire.org led the drive to kill the immigration reform bill supported by 
President Bush and a number of congressional Democrats that would have legal- 
ized the status of many illegal immigrants. Grassfire.org used the Internet and 
talk radio programs to generate a campaign that yielded 700,000 signatures on 
petitions opposing the bill. The petitions, along with tens of thousands of phone 
calls, letters, and emails generated by Grassfire.org and other groups, led to the 
bill’s defeat in the U.S. Senate.” 

One increasingly common way that corporations and interest groups have 
sought to help themselves politically is by adopting aliases in their advertising 
efforts. For example, the Save Our Species Alliance is an industry group seeking 
to weaken the Endangered Species Act, and Citizens for Asbestos Reform seeks 
to limit the ability of individuals harmed by asbestos from obtaining help in the 
courts. Both Americans for Balanced Energy Choices and the Coalition for Clean, 
Affordable, Reliable Energy sponsor ads promoting the virtues of coal as an en- 
ergy source. As is often the case, the names chosen imply that these organizations 
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are citizen-based, grassroots groups instead of front groups for large corporations. 
Attempts to require lobby groups to disclose their actual identities have been 
attacked by industry as a threat to free speech. 

A notorious online grassroots organization is called Anonymous. Anonymous 
is a loosely associated network of activists and hackers that specializes in online 
protests. Some consider the group to be outside of the law as dozens of people have 
been arrested for involvement in Anonymous cyber attacks in countries around the 
world. Others consider them freedom fighters or digital Robin Hoods. The group’s 
website describes it as “an internet gathering” with a decentralized organizational 
structure that operates on ideas rather than directives. The group became known 
for a series of well-publicized hacks and distributed denial-of-service attacks on 
government, religious organizations, and corporate websites. The organization 
helped promote the global Occupy Wall Street movement and the Arab Spring 
democratic protests in the Middle East; recently, it has been active in promoting 
the rights of gays and lesbians. 


Groups Often Use Electoral Politics 


In addition to the techniques already discussed, interest groups seek to use 
the electoral process to elect sympathetic legislators in the first place and to 
ensure that those who are elected will owe them a debt of gratitude for their 
support. While groups invest far more resources in lobbying than in electoral 
politics, financial support and campaign activism can be important tools for 
organized interests. 


Political Action Committees By far the most common electoral strategy em- 
ployed by interest groups is that of giving financial support to political parties or 
to candidates running for office. But such support can easily cross the threshold 
into outright bribery. Therefore, Congress has occasionally attempted to regulate 
this strategy. Its most recent effort was the Federal Election Campaign Act of 
1971 (amended in 1974). This act limits campaign contributions and requires 
that each candidate or campaign committee itemize the full name and address, 
occupation, and principal business of each person who contributes more than 
$200. These provisions have been effective up to a point, resulting in numerous 
indictments, resignations, and criminal convictions in the aftermath of the 1972 
Watergate scandal. 

Reaction to Watergate produced further legislation on campaign finance 
in 1974 and 1976, but the effect has been to restrict individual rather than 
interest group campaign activity. Individuals may now contribute no more 
than $2,700 to any candidate for federal office in any primary or general 
election. A PAC, however, can contribute $5,000, provided it contributes to 
at least five different federal candidates each year. Beyond this, the laws per- 
mit corporations, unions, and other interest groups to form PACs and to pay 
the costs of soliciting funds from private citizens for the PACs. In other words, 
PACs operate in the electoral arena to represent the interests with which they 
are affiliated. 
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The flurry of reform legislation of the early and mid-1970s attempted to 
reduce the influence that special interests had over elections, but the effect has 
been almost the exact opposite. Electoral spending by interest groups has been 
increasing steadily. The number of PACs has also increased significantly—from 
480 in 1972 to more than 5,000 in 2014. Opportunities for legally influencing 
campaigns are now widespread. 

Given the enormous costs of television commercials, polls, computers, and other 
elements of the new political technology, most politicians are eager to receive PAC 
contributions and are at least willing to give a friendly hearing to the needs and 
interests of contributors. It is probably not the case that most politicians simply 
sell their votes to the interests that fund their campaigns. But there is considerable 
evidence to support the contention that interest groups’ campaign contributions 
do influence the overall pattern of political behavior in Congress and in the state 
legislatures. 

Concern about PACs grew through the 1980s and ’90s, creating a constant 
drumbeat for reform of federal election laws. This resulted in the enactment of 
the McCain-Feingold bill, which became the Bipartisan Campaign Reform Act 
of 2002. When it was originally proposed, the bill was aimed at reducing or elimi- 
nating PACs. But in a stunning about-face, when campaign finance reform was 
adopted, it did not restrict PACs in any significant way. Rather, it eliminated unre- 
stricted “soft money” donations to the national political parties. 

Favorable court rulings in 2010, including the Supreme Court’s Citizens United 
case, struck down limits on corporate political spending, which gave rise to 
so-called Super PACs.** These organizations may not contribute money directly to 
(or coordinate their activities with) campaigns but may spend unlimited amounts 
of money on behalf of parties or campaigns they support. These Super PACs are 
often headed by former party officials. In 2016, Super PACs spent more than 
$1.1 billion on House and Senate races.”° The unlimited money raised and spent 
by independent political committees makes the formal regulations on PACs and 
individual contributions almost irrelevant. Spending is far higher in U.S. elections 
than in those of any other country in the world. 


The Initiative Another political tactic sometimes used by interest groups 
is sponsorship of ballot initiatives at the state level. The initiative, a device 
adopted by a number of states around 1900, allows proposed laws to be placed 
on the general-election ballot and submitted directly to the state’s voters, by- 
passing the state legislature and governor. The initiative was originally promoted 
by late nineteenth-century Populists and Progressives as a mechanism that 
would allow the people to govern directly—an antidote to interest group influ- 
ence in the legislative process. 

Ironically, studies have suggested that many initiative campaigns today 
are actually sponsored by interest groups seeking to circumvent legislative 
opposition to their goals. In recent years, for example, initiative campaigns have 
been sponsored by the insurance industry, trial lawyer associations, and tobacco 
companies.’’ Liberal activists have developed their own issue campaigns 
to promote issues such as increasing the minimum wage, promoting clean 
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energy, strengthening environmental protection laws, and the decriminalization 
of marijuana. 


Groups, Interests, 


and Your Future 


There is considerable competition among organized groups in the United States. 
Although the weak and poor do occasionally become organized to assert their 
rights, interest group politics is generally a form of political competition best suited 
to the wealthy and powerful, suggesting that, in the realm of group politics, liberty 
seems inconsistent with equality. 

Moreover, although groups sometimes organize to promote broad public con- 
cerns, interest groups more often represent relatively narrow, selfish interests. 
Small, self-interested groups can be organized much more easily than large, more 
diffuse collectives. For one thing, the members of a relatively small group (say, 
bankers or hunting enthusiasts) are usually able to recognize their shared interests 
and the need to pursue them in the political arena. Members of large and more 
diffuse groups (say, consumers or potential victims of firearms) often find it dif- 
ficult to recognize their shared interests or the need to engage in collective action 
to achieve them.”® This is why causes presented as public interests by their propo- 
nents often turn out, upon examination, to be private interests wrapped in a public 
mantle. Thus, the elitist quality of group politics often appears to be inconsistent 
with democracy. 

As this chapter has shown, major changes to political or social institutions 
can have a significant impact on the number and identity of interest groups. 
One of the major social trends of our time is demographic change. Notable, the 
baby boomers, a large generation of Americans born in the period after World 
War II, are now reaching retirement and old age. Elderly Americans are highly 
organized and represented by interest groups, such as AARP, that lobby govern- 
ment for benefits, including health care subsidies to keep the cost of their medical 
care low. Because resources are limited, however, benefits to elderly Americans 
may come at the expense of social goals that may be more important to other 
generations. Today’s college students are part of the millennial generation, born 
1980-2001, who are more numerous than baby boomers. Young people are 
most affected by the cost of a college education and the job opportunities 
that exist when they graduate, rather than health care, since the young tend to 
be relatively healthy but need education and experience. Yet it is difficult to 
organize college students and the millennial generation on a national or state- 
wide scale to lobby government to spend more on higher education or job 
opportunities. Why are young people’s interests poorly represented and those 
of elderly people better represented? Could new organizational routines from 
netroots help young people organize? 

Interest groups sometimes seem to have a greater impact than voters on the 
government’s policies and programs, especially through lobbying and financial 
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contributions to political candidates. (The “Who Participates?” feature on the 
facing page shows how much major grounds spend on lobbying activities). Yet, 
before we decide that we should do away with interest groups, we should think 
carefully: If there were no organized interests, would the government pay more 
attention to ordinary voters? Would young people be better or worse off if there 
were no interest groups in the United States? Or would the government simply 
pay less attention to everyone? In his work Democracy in America, Alexis 
de Tocqueville argued that the proliferation of groups promoted democracy by 
encouraging governmental responsiveness. Does group politics foster democracy 
or impede democracy? It does both. 
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WHO PARTICIPATES? 


How Much Do Major 
Groups Spend? 
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Get Involved with 
Interest Groups and Lobbying 


Find an interest group that appeals to you at 
then follow that group on Facebook or Twitter. 


Find out which groups give the most money to your representatives in 
Congress by clicking “Congress” at 
You can look up your representatives by zip code. 


Contact your Center for Campus Life to find out if groups you’re interested 
in have chapters on your campus. Many groups will gladly help students 
start campus chapters. 
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5. Friendship and networking are 


examples of (p. 254) 

a) purposive benefits. 

b) informational benefits. 
c) solidary benefits. 

d) material benefits. 

e) member dues. 


. Which of the following is an important 
reason for the enormous increase in 
the number of groups seeking to influ- 
ence the American political system? 
(pp. 255-56) 


a) the decrease in the size and activity 


of government during the last few 
decades 

b) the increase in the size and activity 
of government during the last few 
decades 

c) the increase in the amount of soft 
money in election campaigns in 
recent decades 

d) the increase in legal protection 
provided to interest groups as 
a result of the Supreme Court’s 
evolving interpretation of the First 
Amendment 

e) the increase in the number of 
people identifying themselves as 
an independent in recent decades 


. Which types of interest groups are 
most often associated with the New 
Politics movement? (p. 256) 

a) political action committees 

b) professional associations 

c) government groups 

d) labor groups 

e) public interest groups 


. Which of the following is not an activity 

in which interest groups frequently 

engage? (pp. 256-65) 

a) starting their own political party 

b) litigation 

c) sponsoring ballot initiatives at the 
state level 

d) lobbying 

e) contributing to campaigns 


. A loose network of elected leaders, 
public officials, activists, and inter- 
est groups drawn together by a public 
policy issue is referred to as (p. 259) 
a) an issue network. 

b) a public interest group. 

c) apolitical action committee. 


10. 


all 


12. 


d) pluralism. 
e) an iron triangle. 


Which of the following best describes 
the federal government’s rules 
regarding lobbying? (p. 260) 

a) Federal rules allow lobbying 
but only on issues related to 
taxation. 

b) Federal rules allow lobbying but 
only if the lobbyists receive no 
monetary compensation for their 
lobbying. 

c) Federal rules strictly prohibit any 
form of lobbying. 

d) Federal rules require all lobbyists 
to disclose the amounts and 
sources of small campaign 
contributions they collect from 
clients and “bundle” into large 
contributions 

e) There are no rules regulating 
lobbying because the federal 
government has never passed 
any legislation on the legality of 
the activity. 


Which of the following is a way that 

interest groups use the courts to 

influence public policy? (p. 260) 

a) supplying judges with solidary 
benefits 

b) joining an issue network 

c) creating an iron triangle 

d) forming a political action 
committee 

e) filing amicus briefs 


Which of the following are examples 

of the “going public” strategy? 

(pp. 261-63) 

a) free riding, pluralism, and issue 
networking 

b) donating money to political 
parties, endorsing candidates, 
and sponsoring ballot initiatives 

c) institutional advertising, grassroots 
advertising, and protests and 
demonstrations 

d) providing informational benefits, 
providing solidary benefits, 
and providing material benefits 

e) filing an amicus brief, bringing a 
lawsuit, and financing those who 
are filing a lawsuit 
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Key Terms 


citizen groups (p. 250) groups that claim 
they serve the general good rather than only 
their own particular interest 


collective goods (p. 252) benefits, sought 
by groups, that are broadly available and 
cannot be denied to nonmembers 


free riders (p. 252) those who enjoy the 
benefits of collective goods but did not 
participate in acquiring them 


grassroots mobilization (p. 261) a lobbying 
campaign in which a group mobilizes its 
membership to contact government officials 
in support of the group’s position 


informational benefits (p. 253) special 
newsletters, periodicals, training programs, 
conferences, and other information provided 
to members of groups to entice others to join 


institutional advertising (p. 261) advertising 
designed to create a positive image of an 
organization 


interest group (p. 247) individuals who 
organize to influence the government's 
programs and policies 


iron triangle (p. 259) the stable, cooperative 
relationships that often develop among a 
congressional committee, an administrative 
agency, and one or more supportive interest 
groups; not all of these relationships are 
triangular, but the iron triangle is the most 
typical 


lobbying (p. 257) a strategy by which 
organized interests seek to influence the 
passage of legislation or other public policy 
by exerting direct pressure on members of 
the legislature 


material benefits (p. 253) special goods, 
services, or money provided to members of 
groups to entice others to join 


membership association (p. 252) 
an organized group in which members 
actually play a substantial role, sitting 
on committees and engaging in group 
projects 


netroots (p. 251) grassroots online 
activist organizations that have redefined 
membership and fund-raising practices 
and streamlined staff structure 


New Politics movement (p. 256) a 
political movement that began in the 
1960s and ’70s, made up of professionals 
and intellectuals for whom the civil 

rights and antiwar movements were 
formative experiences; the New Politics 
movement strengthened public interest 
groups 


pluralism (p. 247) the theory that all 
interests are and should be free to compete 
for influence in the government; the outcome 
of this competition is compromise and 
moderation 


political action committee (PAC) 

(p. 248) a private group that raises and 
distributes funds for use in election 
campaigns 


purposive benefits (p. 254) selective 
benefits of group membership 

that emphasize the purpose and 
accomplishments of the group 


solidary benefits (p. 254) selective 
benefits of group membership that 
emphasize friendship, networking, and 
consciousness-raising 


staff organization (p. 252) type of 
membership group in which a professional 
staff conducts most of the group’s 
activities 
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In addition to its lawmaking powers, ce — » -—= ) — 2 | fi 
Congress plays a critical role in “a 

American democracy as a repre- 
sentative institution. The members 
of Congress—100 senators and 
435 representatives—represent 
the voices of the people across 
America. Yet some observers worry 
that Congress does not represent 
all voices equally. 


GH ave 


Congress 


WHAT GOVERNMENT DOES AND WHY IT MATTERS In October 2015, 
Congress confronted two big deadlines. It had to approve a budget by the end 
of the month to avoid a government shutdown. It also had to raise the debt 
limit to keep the government from defaulting on its debt. Failure to act on 
either would have serious consequences, aS members of Congress knew 
well. Partisan stalemate on the budget had caused a government shutdown 
in 2013 that laid off workers, shuttered government facilities, and ultimately 
cost the economy billions of dollars.* Failure to raise the debt ceiling in 2015 
threatened even more dire financial consequences by risking the credit rating 
of the American government in international markets. With the clock ticking 
down, Congress showed no signs of reaching a decision. Yet, just when it 
seemed that agreement would not be possible, congressional leaders and the 
president, meeting in secret over a long weekend, managed to strike a deal. 
With a two-year budget framework in place and a suspension of the debt ceiling 
until 2017, the federal government was back in business. 

But on other important issues, the 114th Congress was unable to reach 
agreement. Judicial appointments proved particularly divisive. Supreme Court 
Justice Antonin Scalia’s sudden death in February 2016 had left the nation’s 
highest court with only eight members. Although President Obama nominated 
a highly experienced replacement, the Senate refused to hold confirmation 
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hearings until after Obama left office. Left with only eight members for most of 
2016, the Court’s deliberations ended in ties on several important decisions. Even 
more significant was the mounting number of vacancies in the district courts as 
Congress failed to approve appointees. By fall 2016, 12 percent of district court 
judgeships remained unfilled, a significantly higher rate than in earlier decades. 
Without enough judges, lower courts proved unable to manage growing caseloads, 
leaving cases undecided for prolonged periods.? Once Republican Donald Trump 
was elected to the presidency, however, Senate leaders signaled their willingness 
to swiftly consider the new president’s judicial nominees. 

Congress has vast authority over most aspects of American life. In addition to 
federal judicial appointments, laws related to federal spending, taxing, and regula- 
tion pass through Congress. While the debates over these laws may seem hard to 
follow because they are often complex and technical or because heated, partisan 
struggles distract from the substance of the issue, it is important for the American 
people to learn about what Congress is doing. As the example of near government 
shutdown indicates, actions taken—or not taken—in Congress affect Americans’ 
everyday lives. With its power to spend and tax, Congress also affects the choices 
that people face and the opportunities they can expect in life. In this chapter, we 
will see how Congress operates and how forces like interest groups and political 


parties shape its actions. 
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@ Congress Represents the American People 


Congress is the most important representa- 
tive institution in American government. 
Each member’s primary responsibility in 
theory is to the district, to the constituency 
(the residents in the area from which an 
official is elected), not to the congressional 
leadership, a party, or even Congress itself. Yet the task of representation is not a 
simple one. Views about what constitutes fair and effective representation differ, 
and constituents can make very different kinds of demands on their representa- 
tives. Members of Congress must consider these diverse views and demands as 
they represent their districts. 


The House and Senate Offer Differences in Representation 


The framers of the Constitution provided for a bicameral legislature—that is, 
a legislative body consisting of two chambers or houses. The 435 members of 
the House are elected from districts apportioned according to population; the 
100 members of the Senate are elected in a statewide vote, with two senators 
from each. Senators have much longer terms in office and usually represent 
much larger and more diverse constituencies than do their counterparts in the 
House (see Table 9.1). 

Both formal and informal factors contribute to differences between the two 
chambers of Congress. Differences in the length of terms and requirements for 
holding office specified by the Constitution in turn generate differences in how 
members of each body develop their constituencies and exercise their powers of 
office. The small size and relative homogeneity of their constituencies and the 
frequency with which they must seek re-election—every two years—make House 
members more attuned to the legislative needs of local interest groups. The result 
is that members of the House most effectively and frequently serve as the agents 
of well-organized local interests with specific legislative agendas—for instance, 


Differences between the House and the Senate 


HOUSE SENATE 
Minimum age of member 25 years 30 years 
U.S. citizenship At least 7 years At least 9 years 
Length of term 2 years 6 years 
Number representing each state 1-53 per state 2 per state 


(depends on population) 


Constituency Local Local and statewide 
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used-car dealers seeking relief from regulation, labor unions seeking more favor- 
able legislation, or farmers looking for higher subsidies. Because House members 
seek re-election every two years, they are interested in doing what their constitu- 
ents want right now. 

Senators, on the other hand, serve larger and more heterogeneous constituen- 
cies. As a result, they are somewhat better able than members of the House to 
serve as the agents for groups and interests organized on a statewide or national 
basis. Moreover, with longer terms in office (six years), senators have the luxury 
of considering “new ideas” or seeking to bring together new coalitions of interests 
rather than simply serving existing ones. 


Representation Can Be Sociological or Agency 


We have become so accustomed to the idea of representative government that we 
tend to forget what a peculiar concept representation really is. A representative 
claims to act or speak for some other person or group. But how can one person be 
trusted to speak for another? How do we know that those who call themselves our 
representatives are actually speaking on our behalf rather than simply pursuing 
their own interests? 

There are two circumstances under which one person reasonably might be 
trusted to speak for another. The first of these occurs if the two individuals are so 
similar in background, character, interests, and perspectives that anything said by 
one would very likely reflect the views of the other as well. This principle is at the 
heart of what is sometimes called sociological representation—a type of represen- 
tation in which representatives have the same racial, gender, ethnic, religious, or 
educational backgrounds as their constituents. The assumption is that sociological 
similarity helps promote good representation; thus, the composition of a properly 
constituted representative assembly should mirror the composition of society. 

The second circumstance under which one person might be trusted to speak for 
another occurs if the two are formally bound together so that the representative is 
in some way accountable to those she purports to represent. If representatives can 
somehow be punished or held to account for failing to represent their constituents 
properly, then they have an incentive to provide good representation even if their 
own personal backgrounds, views, and interests differ from those of the people 
they represent. This principle is called agency representation—the sort of repre- 
sentation that takes place when constituents have the power to hire and fire their 
representatives. 

Both sociological and agency representation play a role in the relationship 
between members of Congress and their constituencies. 


The Social Composition of the U.S. Congress The extent to which the U.S. 
Congress is representative of the American people in a sociological sense can be 
seen by examining the distribution of important social characteristics in the House 
and Senate today. 

African Americans, women, Latinos, and Asian Americans have increased their 
congressional representation in the past two decades (see Figure 9.1); but for most 
of American history, these groups had no representatives in Congress. Even now, 
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FIGURE 9.1 Women, African Americans, and Latinos in the 
U.S. Congress, 1971-2016 


Congress has become much more socially diverse since the 1970s. How closely 
does the number of female, African American, and Latino representatives reflect 
their proportion of the total U.S. population? 


SOURCES: Harold W. Stanley and Richard G. Niemi, eds., Vital Statistics on American Politics 2003-2004 (Washington, 
DC: CQ Press, 2003), 207, Table 5-2; Jennifer E. Manning, Membership of the 113th Congress: A Profile, Congressional 
Research Service 7-5700, January 13, 2014, www.fas.org/sgp/crs/misc/R42964.pdf (accessed 2/24/14); Jennifer 
E. Manning, Membership of the 114th Congress: A Profile, Congressional Research Service, 7-5700 September 17, 
2015, www.fas.org/sgp/crs/misc/R43869.pdf; R. Eric Petersen, Representatives and Senators: Trends in Member 
Characteristics since 1945, Congressional Research Service 7-5700, February 17, 2012, www.fas.org/sgp/crs/misc 
/R42365.pdf (accessed 9/28/15). 
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their representation in Congress is not comparable to the proportions in the gen- 
eral population. As the United States has become a more diverse nation, Congress 
has lagged behind in sociological representation. Similarly, the number of women 
in Congress continues to trail far behind their proportion of the population. 
In 2006, California Democrat Nancy Pelosi became the first female Speaker 
of the House of Representatives. She held that position through 2010. Follow- 
ing the 2016 elections, the 115th Congress (2017-18) included 82 women in the 
House of Representatives and 21 women in the Senate, an all-time high. Since 
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CONGRESSIONAL BLACK CAUCUS 


To more effectively promote a legislative agenda addressing issues that disproportionately 
affect racial and ethnic minority groups, members of Congress from those groups have formed 
caucuses. Here, members of the Congressional Black Caucus announce their endorsement of 
2016 Democratic presidential candidate Hillary Clinton. 


many important contemporary issues do cut along racial and gender lines, a con- 
siderable clamor for reform in the representative process is likely to continue until 
these groups are fully represented. 

The occupational backgrounds of members of Congress have always been a 
matter of interest because many issues cut along economic lines that are relevant 
to occupations and industries. The legal profession is the dominant career of most 
members of Congress prior to their election, and public service or politics is also 
a significant background. In addition, many members of Congress have important 
ties to business and industry. 

Is Congress still able to legislate fairly or take account of a diversity of views and 
interests if it is not a sociologically representative assembly? The task is certainly 
much more difficult. Yet there is reason to believe it can. Representatives can serve 
as the agents of their constituents, even if they do not precisely mirror their socio- 
logical attributes. 


Representatives as Agents A good deal of evidence indicates that whether or 
not members of Congress share their constituents’ sociological characteristics, they 
do work very hard to speak for their constituents’ views and serve their constitu- 
ents’ interests in the governmental process. The idea of representative as agent is 
similar to the relationship of lawyer and client. True, the relationship between the 
House member and an average of 710,767 “clients” in the district, or the senator 
and millions of “clients” in the state, is very different from that of the lawyer and 
client. But the criteria of performance are comparable. One expects at the very 
least that each representative will constantly be seeking to discover the interests of 
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the constituency and will take those interests into account. Whether members of 
Congress always represent the interests of their constituents is another matter, as 
we will see later in this chapter. 

There is constant communication between constituents and congressional 
offices, and the volume of email from constituents and advocacy groups has grown 
so large so quickly that congressional offices have struggled to find effective ways 
to respond in a timely manner.> At the same time, members of Congress have 
found new ways to communicate with constituents. They have created websites 
describing their achievements, established a presence on social networking sites, 
and issued e-newsletters that alert constituents to current issues. Many have also 
set up blogs and Twitter accounts to establish a more informal style of communi- 
cation with constituents. 

The seriousness with which members of the House behave as representatives 
can be seen in the amount of time spent on behalf of their constituents. Well over 
one-quarter of their time and nearly two-thirds of the time of their staff members 
is devoted to constituency service (called “casework”). This service is not merely a 
matter of writing and mailing letters. It includes talking to constituents, providing 
them with minor services, presenting special bills for them, attempting to influence 
decisions by regulatory commissions on their behalf, helping them apply for federal 
benefits such as Social Security and Small Business Administration loans, and assist- 
ing them with immigration cases.° For example, during his fight for re-election in 
2014, Senate Minority Leader Mitch McConnell (R-Ky.) ran a campaign ad featur- 
ing Noelle Hunter, a Kentucky resident whose ex-husband abducted their daughter 
and took her to Africa. According to Hunter, McConnell “took up my cause person- 
ally” and worked with the State Department to bring her daughter back home.’ 

In many districts there are two or three issues that are top priorities for 
constituents and, therefore, for the representatives. For example, representa- 
tives from districts that grow wheat, cotton, or tobacco will likely give legislation 
on these subjects great attention. In oil-rich states such as Oklahoma, Texas, and 
California, senators and members of the House are likely to be leading advocates 
of oil interests. For one thing, representatives are probably fearful of voting against 
their district interests; for another, the districts are unlikely to have elected rep- 
resentatives who would want to vote against them. On the other hand, on many 
issues, constituents do not have very strong views, so representatives are free to act 
as they think best. Foreign policy issues often fall into this category. 

The influence of constituencies is so pervasive that both parties generally agree 
that nothing should be done, with regard to constituencies, that would endanger 
the re-election chances of any member. Party leaders obey this rule fairly con- 
sistently by not asking any member to vote in a way that might conflict with a 
district interest. 


The Electoral Connection Hinges on Incumbency 


The sociological composition of Congress and the activities of representatives once 
they are in office are very much influenced by electoral considerations. Two factors 
related to the USS. electoral system affect who gets elected and what they do once 
in office. The first factor is that of incumbency advantage. The second is the way 
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congressional district lines are drawn, which can greatly affect the outcome of an 
election. Let us examine more closely the impact that these considerations have 
on representation. 

Incumbency—holding a political office for which one is running—plays a very 
important role in the American electoral system and in the kind of representation 
citizens get in Washington. Once in office, members have access to an array of tools 
that they can use to stack the deck in favor of their re-election. The most impor- 
tant of these is constituency service—taking care of the problems and requests of 
individual voters. Congressional offices will intervene on behalf of constituents 
when they have problems with federal programs or agencies, in such areas as 
Social Security benefits, veterans’ benefits, and passports. When congressional 
offices contact federal agencies dealing with such matters, the offices usually respond 
with extra speed, knowing that members of Congress can embarrass or penalize an 
agency that doesn’t do its job properly. Through such services and through regular 
e-newsletters, the incumbent seeks to establish a “personal” relationship with the 
constituents. The success of this strategy is evident in the high rates of re-election 
for congressional incumbents, which are as high as 98 percent for House members 
and 90 percent for members of the Senate in recent years (see Figure 9.2). It is also 
evident in what is called “sophomore surge’—the tendency for incumbent candi- 
dates to win a higher percentage of the vote when seeking future terms in office. 


FIGURE 9.2 The Power of Incumbency 


Members of Congress who run for re-election have a very good chance of winning. 
Has the incumbency advantage generally been greater in the House or in the Senate? 
What are the consequences of the incumbency advantage for who serves in Congress? 


SOURCE: Norman J. Ornstein et al., eds., Vital Statistics on Congress, 1999-2000 (Washington, DC: AEI Press, 2000), 
57-58; and authors’ update. 
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Incumbency re-election dipped some in 2010. Democrats were particularly vul- 
nerable because their party controlled the presidency and both houses of Congress 
in a year when economic woes contributed to strong anti-incumbent sentiment. 
As a result, 54 incumbent Democratic members of the House and 2 incumbent 
Democratic senators lost their seats in 2010, and the Republicans regained control 
of the House. Incumbents have fared better in recent elections. In 2016, Trump’s 
surprise victory in the presidential race benefited Republican incumbents, who 
appeared to be in danger of losing their seats. 

Incumbency can also help a candidate by scaring off potential challengers. In 
many races, potential candidates may decide not to run because they fear that the 
incumbent simply has too much money or is too well liked or too well known. 
Potentially strong challengers may also decide that a district’s partisan leanings 
are too unfavorable. The efforts of incumbents to raise funds to ward off potential 
challengers start early. Connecticut Democratic House member Joe Courtney 
won his seat in 2006 by a very small margin, with only 91 more votes than his 
opponent. He began fund-raising for the 2008 election even before he was 
sworn in for his first term. In addition, the Democratic Congressional Campaign 
Committee placed him on its “Frontline” team, a group of the 29 most vulnerable 
Democrats—these representatives were given high-profile speaking assignments 
and important committee appointments to elevate their profiles. In 2008, Courtney 
was re-elected by a 2-to-1 margin over his opponent and was easily re-elected in 
the four following elections as well. 

The advantage of incumbency thus tends to preserve the status quo in Congress. 
This fact has implications for the social composition of Congress. For example, 
incumbency advantage makes it harder for women to increase their numbers 
in Congress because most incumbents are men. Women who run for open seats 
(that is, seats for which there are no incumbents) are just as likely to win as male 
candidates.* Supporters of term limits (legally prescribed limits on the number of 
terms an elected official can serve) argue that such limits are the only way to get 
new faces into Congress. 


Apportionment and Redistricting Another major factor that affects who wins 
a seat in Congress is the way congressional districts are drawn. Every 10 years, 
state legislatures must redraw election districts and redistribute legislative rep- 
resentatives to reflect population changes or in response to legal challenges to 
existing districts. Because the number of congressional seats has been fixed at 
435 since 1929, redistricting is a zero-sum process; for one state to gain a seat, 
another must lose one. The process of allocating congressional seats among the 
50 states is called apportionment. Over the past several decades, the shift of the 
American population to the South and the West has greatly increased the size of 
the congressional delegations from those regions. This trend continued after the 
2010 census (see Figure 9.3). Texas emerged as the biggest winner, with a gain 
of four seats, while Florida added two seats and Arizona, Georgia, Nevada, South 
Carolina, Utah, and Washington all added one seat.’ Latino voters are nearly 
three times as prevalent in states that gained seats than in states that lost seats, 
suggesting that the growth of the Latino population is a major factor in the 
American political landscape.'° 
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FIGURE 9.3 Results of Congressional Reapportionment, 2010 


States in the West and parts of the South were the big winners in the reapportion- 
ment of House seats following the 2010 census. The old manufacturing states in 
the Midwest and Mid-Atlantic regions were the biggest losers. Which states have the 
greatest number of House seats? 


SOURCE: U.S. Census Bureau, 2010 Apportionment of the U.S. House of Representatives Map, www.census.gov 
/\ibrary/visualizations/2010/dec/2010-map.html (accessed 8/15/16). 
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States that gain or lose seats must then redraw their Congressional district 
borders. This is a highly political process: districts are shaped to create an advan- 
tage for the party with a majority in the state legislature, which controls the redis- 
tricting process. In this complex process, those charged with drawing districts use 
sophisticated computer technologies to come up with the most favorable district 
boundaries. Redistricting can create open seats and pit incumbents of the same 
party against one another, ensuring that one of them will lose. Redistricting can also 
give an advantage to one party by clustering voters with certain ideological or socio- 
logical characteristics in a single district or by diluting the influence of voter blocs 
by separating those voters into two or more districts. The manipulation of electoral 
districts to serve the interests of a particular group is known as gerrymandering. 

Since the passage of the 1982 amendments to the 1964 Civil Rights Act, race 
has become a major (and controversial) consideration in drawing voting districts. 
These amendments, which encouraged the creation of districts in which members 
of racial minorities have decisive majorities, have greatly increased the number of 
minority representatives in Congress. After the 1990 redistricting cycle, the num- 
ber of predominantly minority districts doubled, rising from 26 to 52. Among the 
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Redrawing legislative districts is a difficult task because it has implications for who will be 
elected. Here, the attorney for Arizona’s Independent Redistricting Commission discusses a 
possible layout with a city council member from Casa Grande. Arizona gained one congres- 
sional seat following the 2010 census. 


most fervent supporters of the new minority districts were white Republicans, 
who used the opportunity to create more districts dominated by white Republi- 
can voters. These developments raise thorny questions about representation. Some 
analysts argue that the system may grant minorities greater sociological represen- 
tation, but it has made it more difficult for them to win substantive policy goals. 
This was a common argument after the sweeping Republican victories in the 1994 
congressional elections. Others dispute this argument, noting that the strong surge 
of Republican voters was a more significant factor in those elections than any 
Democratic losses due to racial redistricting.!! 

In the case of Miller v. Johnson (1995), the Supreme Court limited racial redis- 
tricting by ruling that race could not be the predominant factor in creating electoral 
districts.!* The distinction between race being a “predominant” factor and its be- 
ing one factor among many is hazy. As a result, concerns about redistricting and 
representation persist.'> Questions about minority representation emerged in 2011 
in Texas, which gained four seats as a result of reapportionment. The Republican 
legislature drew a map that advantaged Republicans in three of those districts. But 
the plan drew a legal challenge on the grounds that it underrepresented Hispanic 
voters, who accounted for most of the state’s population growth. Although federal 
judges drew a map more favorable to minorities (and Democrats), the Supreme 
Court ruled that the state did not have to use the map drawn by judges. The state 
ultimately agreed to a map that added two Latino-dominated districts. However, 
federal courts ruled that this map also weakened Latino and African American 
political power by creating too few minority districts. 
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The future of race in redistricting became more uncertain after the 2013 
Supreme Court decision in Shelby County v. Holder. That decision invalidated a 
section of the Voting Rights Act requiring that the Justice Department approve 
the redistricting plans of jurisdictions with a history of racial discrimination." 
Many Democrats expressed disappointment with the decision, fearing that the 
previously covered states, several of which are controlled by Republican majorities, 
might try to redraw district lines to partisan ends and further bias districts toward 
Republicans. !> 


Direct Patronage Means Bringing Home the Bacon 


Members of Congress have numerous opportunities to provide direct benefits, 
or patronage, for their constituents. Patronage resources are available to higher 
officials and include making partisan appointments to offices and conferring grants, 
licenses, or special favors to supporters. The most important such opportunity for 
direct patronage is in so-called pork-barrel legislation (or pork)—appropriations 
made by legislative bodies for local projects that are often not needed but that are 
created to help local representatives win re-election in their home districts. This 
type of legislation specifies a project to be funded and the location of the project 
within a particular district. Many observers of Congress argue that pork-barrel 
bills are the only ones that some members are serious about moving toward actual 
passage because they are seen as so important to members’ re-election bids. 

A common form of pork-barreling is the “earmark,” the practice through which 
members of Congress insert into bills language that provides special benefits for 
their own constituents. Highway bills are a favorite vehicle for congressional pork- 
barrel spending. The 2005 highway bill was full of such items, containing more 
than 6,000 projects earmarked for specific congressional districts. These mea- 
sures often have little to do with transportation needs, instead serving as evidence 
for constituents that congressional members can bring federal dollars back home. 
Perhaps the most extravagant item in the 2005 bill—and the one least needed for 
transportation—was a bridge in Alaska designed to connect a barely populated island 
to the town of Ketchikan, whose population is just short of 8,000. At a cost of 
$2 billion, the bridge would have replaced an existing five-minute ferry ride. After 
Hurricane Katrina, “the bridge to nowhere” became a symbol of wasteful congres- 
sional spending. Sensitive to this criticism, Congress removed the earmarks for the 
bridge from the final legislation. In 2007, the state quietly dropped the project. 

When Democrats took over Congress in 2007, they vowed to limit the use 
of earmarks, which had grown from 1,439 per year in 1995 to 15,268 in 2006. 
More troubling, earmarks were connected to congressional scandals. For example, 
Republican House member Randy “Duke” Cunningham (R-Calif) was sent to jail 
in 2005 for accepting bribes by companies hoping to receive earmarks in return.!° 
The House passed a new rule requiring that those representatives supporting each 
earmark identify themselves and guarantee that they have no personal financial stake 
in the requested project. A new ethics law applies similar provisions to the Senate. 
The new requirements appear to have had some impact: the 2007 military bill, for 
example, cut in half the earmark spending contained in the military bill passed in 
2006. But in the midst of the sharp economic downturn in 2009, Congress passed 
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a bill designed to stimulate the economy that contained more than 8,000 earmarks. 
In many cases, Republicans and some Democrats who voted against the bill were 
later happy to take credit from their constituents for the earmarks they had placed 
in it. In his 2010 State of the Union address, President Obama called for Congress 
to publish a list of all earmark requests on a single website. Congress not only failed 
to enact such legislation, in 2010 it set a new record by passing 11,320 earmarks, 
worth $32 billion. But in 2011, the House and the Senate agreed to a two-year 
moratorium on earmarks in spending bills and renewed the ban for the 113th 
and 114th Congresses.!’? Despite the moratorium, few members of Congress sup- 
ported making the moratorium permanent.'* Some analysts claim that the lack of 
earmarks contributes to congressional gridlock. They argue that earmarks provide 
congressional leaders with incentives to promote compromise among members. 
Supporters of this position contend that earmarks are not inherently an abuse of 
power and note that they often support legitimate district projects, such as trans- 
portation and parks.!9 

There are a few other types of direct patronage (see Figure 9.4). One impor- 
tant form of constituency service is intervention with federal administrative agen- 
cies on behalf of constituents. Members of the House and Senate and their staffs 
spend a great deal of time on the telephone and in administrative offices seeking to 
secure favorable treatment for constituents and supporters. For example, members 


FIGURE 9.4 How Members of Congress Represent Their Districts 
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of Congress can assist senior citizens who are having Social Security or Medicare 
benefit eligibility problems. A small but related form of patronage is securing 
an appointment to one of the military academies for the child of a constituent. 
Traditionally, these appointments are allocated one to a district. 

A different form of patronage is the private bill—a bill in Congress to provide 
a specific person with some kind of relief, such as a special exemption from 
immigration quotas. It is distinguished from a public bill, which is supposed to deal 
with general rules and categories of behavior, people, and institutions. As many as 
75 percent of all private bills introduced (and one-third of those that pass) are con- 
cerned with obtaining citizenship for foreign nationals who cannot get permanent 
visas to the United States because the immigration quota for their country is filled 
or because of something unusual about their particular situation.*° For example, 
in 2012 a private bill granted a Nigerian immigrant—who was living in Michigan 
on an expired visa after coming to the United States as a teenager to undergo 
treatment for life-threatening facial tumors—a green card that would allow him to 
attend an Ohio medical school.?! 


@ The Organization of Congress Is Shaped by Party 


The U.S. Congress is not only a representa- 
tive assembly but also a legislative body. For 
Americans, representation and legislation go 
hand in hand; however, many parliamentary 
bodies in other countries are representative 
without the power to make laws. It is no 
small achievement that the U.S. Congress 
both represents and governs. 

To exercise its power to make laws, Congress must first bring about something 
close to an organizational miracle. The building blocks of congressional organiza- 
tion include the political parties, the committee system, congressional staff, the 
caucuses, and the parliamentary rules of the House and Senate. Each of these fac- 
tors plays a key role in the organization of Congress and in the process through 
which Congress formulates and enacts laws. 


Party Leadership in the House and the Senate 
Organizes Power 


Every two years, at the beginning of a new Congress, the members of each party 
in the House of Representatives gather to elect their leaders. House Republicans 
call their gathering the conference. House Democrats call theirs the caucus. The 
elected leader of the majority party is later proposed to the whole House and is 
automatically elected to the position of Speaker of the House, with voting along 
straight party lines. The Speaker is the most important party and House leader 
and can influence the legislative agenda, the fate of individual pieces of legisla- 
tion, and members’ positions within the House. The House majority conference or 
caucus then also elects a majority leader. (In the House, the majority leader is 
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subordinate in the party hierarchy to the Speaker of the House.) The minority 
party goes through the same process and selects the minority leader. Both parties 
also elect assistants to their party leaders, called whips, who are responsible for 
coordinating the party’s legislative strategy, building support for key issues, and 
counting votes. 

Next in line of importance for each party after the Speaker and majority 
or minority leader is what Democrats call the Steering and Policy Committee— 
Republicans have a separate Steering Committee and a separate Policy Committee— 
whose tasks are to assign new legislators to committees and to deal with the 
requests of incumbent members for transfers from one committee to another. 

Generally, members of Congress seek assignments that will allow them to 
influence decisions of special importance to their districts. Representatives from 
farm districts, for example, may request seats on the Agriculture Committee.” 
Seats on powerful committees such as Ways and Means, which is responsible for 
tax legislation, and Appropriations are especially popular. 

Within the Senate, the majority party usually designates a member of the 
majority party with the greatest seniority to serve as president pro tempore, a posi- 
tion of primarily ceremonial leadership. Real power is in the hands of the majority 
leader and minority leader, each elected by party conference. Together they control 
the Senate’s calendar, or agenda for legislation. Each party also elects a Policy 
Committee, which advises the leadership on legislative priorities. 


The Committee System Is the Core of Congress 


The committee system is central to the operation of Congress. At each stage of the 
legislative process, Congress relies on committees and subcommittees to do 
the hard work of sorting through alternatives and writing legislation. There are 
several different kinds of congressional committees; these include standing com- 
mittees, select committees, joint committees, and conference committees. 
Standing committees are the most important arenas of congressional policy 
making. These permanent committees remain in existence from one session of 
Congress to the next; they have the power to propose and write legislation. The 
jurisdiction of each standing committee covers a par- 
ticular subject matter, such as finance or agriculture, 
which in most cases parallels the major departments 
or agencies in the executive branch. Among the most 
important standing committees are those in charge of 
finances. The House Ways and Means Committee 
and the Senate Finance Committee are powerful 
because of their jurisdiction over taxes, trade, 
and expensive entitlement programs such as 


After divisions within the Republican Party 
caused Speaker of the House John Boehner to 
resign in 2015, Paul Ryan took over the role 
and attempted to keep his party unified. 


Social Security and Medicare. The Senate and House Appropriations committees 
also play important ongoing roles because they decide how much funding various 
programs will actually receive; they also determine exactly how the money will be 
spent. A seat on the Appropriations Committee allows a member the opportunity 
to direct funds to a favored program—perhaps one in his home district. 

Except for the House Rules Committee, all standing committees receive 
proposals for legislation and process them into official bills. The House Rules 
Committee decides the order in which bills come up for a vote on the House floor 
and determines the specific rules that govern the length of debate and opportunity 
for amendments. The Senate, which has less formal organization and fewer rules, 
does not have a rules committee. 

Select committees are usually temporary and normally do not have the power 
to present legislation to the full Congress but rather are set up to highlight or in- 
vestigate a particular issue or address an issue not within the jurisdiction of existing 
committees. (The House and Senate Select Intelligence committees are permanent, 
however, and do have the power to report legislation, which means they can send 
legislation to the full House or Senate for consideration.) These committees may 
hold hearings and serve as focal points for the issues they are charged with consider- 
ing. Congressional leaders form select committees when they want to take up issues 
that fall between the jurisdictions of existing committees, to highlight an issue, or to 
investigate a particular problem. Examples of select committees investigating politi- 
cal scandals include the Senate Watergate Committee of 1973, the committees set 
up in 1987 to investigate the Iran-Contra affair, and the House Select Committee 
on Benghazi, established to investigate the 2012 attack on the U.S. Embassy in 
Benghazi, Libya. Select committees set up to highlight ongoing issues have included 
the House Select Committee on Hunger, established in 1984, and the House Select 
Committee on Energy Independence and Global Warming, created in 2007 but 
abolished in 2011, when Republicans assumed control of the House. 

Joint committees are formed of members of both the Senate and the House. 
There are four such committees: economic, taxation, library, and printing. These 
joint committees are permanent, but they do not have the power to report legis- 
lation. The Joint Economic Committee and the Joint Taxation Committee have 
often played important roles in collecting information and holding hearings on 
economic and financial issues. In 2011, Congress created the Joint Select Com- 
mittee on Deficit Reduction and, in an unusual move, gave the committee the 
power to write and report legislation. Informally known as “the super-committee,’ 
it was charged with coming up with $1.2 trillion in debt reduction. Formed after 
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a contentious debate about raising the debt limit (usually a routine matter) the 
super-committee proved unable to come to an agreement and disbanded less than 
four months after it was created. 

Finally, conference committees are temporary joint committees whose mem- 
bers are appointed by the Speaker of the House and the presiding officer of the 
Senate. These committees are charged with working out a compromise on legisla- 
tion that has been passed by the House and the Senate but in different versions. 
Conference committees play an extremely important role in determining what 
laws are actually passed because they must reconcile any differences in the legisla- 
tion passed by the House and Senate. 
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When control of Congress is divided between two parties, each is guaranteed 
significant representation in conference committees. When a single party controls 
both houses, the majority party is not obligated to offer such representation to the 
minority party. In 2003, Democrats complained that Republicans took this power 
to the extreme by excluding them and adding new provisions to legislation at the 
conference committee stage. Democrats even prevented several conference commit- 
tees from convening to protest their near exclusion from conference committees on 
major energy, health care, and transportation laws. After the Democrats returned to 
power in 2007, they largely bypassed the conference committees; when their early 
efforts to reach compromises in the conference were derailed by partisan differences, 
the Democrats began making closed-door agreements between top leaders in the 
House and the Senate. Although the process facilitated compromises across the two 
chambers, it meant that important changes to bills were made in private, without the 
transparency that would have been part of the conference committee process. After 
2010, Congress continued to avoid conference committees. Instead, the Republi- 
can House and Democratic Senate exchanged amendments as they sought to reach 
agreement on the final version of a bill, a practice known informally as “ping pong.’ 

Within each committee, hierarchy is based on seniority. Seniority is the ranking 
given to an individual on the basis of length of continuous service on a commit- 
tee in Congress. In general, each committee is chaired by the most senior member 
of the majority party. But the principle of seniority is not absolute. Both Demo- 
crats and Republicans have violated it on occasion. In 1995, when the Republicans 
won control of the House, then-Speaker Newt Gingrich instituted a new practice 
of frequent seniority violations, often selecting committee chairs based on loyalty 
or fund-raising abilities, a practice that subsequent Republican leaders have main- 
tained. In 2007, the Democrats returned to the seniority principle to select com- 
mittee chairs but altered traditional practices in other ways by offering freshman 
Democrats choice committee assignments to increase their chances of re-election.” 


The Staff System Is the Power behind the Power 


The congressional institution second in importance only to the committee system 
is the staff system. Every member of Congress employs a large number of staff mem- 
bers, whose tasks include handling constituent requests and, to a large and growing 
extent, dealing with legislative details and the activities of administrative agencies. 
Increasingly, staffers bear the primary responsibility for formulating and drafting 
proposals, organizing hearings, dealing with administrative agencies, and negotiat- 
ing with lobbyists. Indeed, legislators typically deal with one another through staff 
rather than through direct, personal contact. Today, staffers develop policy ideas, 
draft legislation, and have a good deal of influence over the legislative process. 

Representatives and senators together employ about 11,500 staffers in their 
Washington and home offices. In addition, Congress employs more than 2,000 
committee staffers. These individuals make up the permanent staff, who stay at- 
tached to every House and Senate committee regardless of turnover in Congress 
and who are responsible for organizing and administering the committee’s work, 
including researching, scheduling, organizing hearings, and drafting legislation. 
Committee staffers also play key roles in the legislative process. 
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While in most democracies the executive 
takes the lead role in initiating and directing 
the legislative process (with the parliament 
limited to amending or vetoing legislation), 
the U.S. Constitution gives this power to 
Congress. Reflecting this greater power, the 
budget of the U.S. Congress is the highest in 
the world, as is the number of staff members 
working for it. 

The membership of the U.S. Congress also 
looks different than those of most other legisla- 
tive bodies; its members tend to be older, and 
there are fewer women, than the global democ- 
racy average. While countries like Finland are 
nearing gender equality in their representation, 
women make up less than one-fifth of the U.S. 
Congress. Many countries have set compul- 
sory or voluntary gender quotas for their list of 


Legislatures in Comparison 


candidates running for election, or have re- 
served a percentage of seats for women in 
their parliament. The United States has no 
such quotas. However, it is unclear whether 
quotas lead to more women in parliament, or 
whether the societies that value women’s rep- 
resentation (and therefore already elect more 
women) choose to create gender quotas. 

Another difference is that the U.S. Con- 
gress has more “professional politicians”— 
representatives who have only had political 
careers. While some analysts have argued 
that professional politicians are more “out 
of touch” with life outside of politics, others 
point out that professional politicians are 
more knowledgeable and effective at navigat- 
ing the political system, and thus better able 
to represent their constituents’ interests. 


United States Democracy 

(114th Congress) Average“ Finland 
Structure of Legislature 
Bicameral or unicameral? Bicameral Unicameral more Unicameral 

common 

Number of representatives 535 214 200 
Citizens per representative 588,100 70,100 26,600 
Budget (in U.S. dollars) $5.1 billion $264.8 million $145.3 million 
Cost per inhabitant $16.27 $22.30 $27.29 
Average number of staff 22) B83} 2.36 
per member 
Membership Demographics 
“Professional politicians” 62% 13.3% 18% 
Average age 57 (House) 54 by 

61 (Senate) 
Women 19.4% (House) 21.8% (Lower House) 41.5% 


20% (Senate) 


26.7% (Upper House) 


*Of the 129 parliaments who provided voluntary data to 2012 Global Parliamentary Report, only 86 were rated as 
“free” that year according to Freedom House. These 86 were selected to represent the democracy average. 
SOURCES: Jennifer E. Manning, “Membership of the 114th Congress: A Profile,” October 13, 2015, www.senate.gov 
/CRSReports/crs-publish.cfm?pid=%260BL*RLC2%0A (accessed 11/30/15); IPU and UNDP, Global Parliamentary 
Report, 2012; www.ipu.org/gpr-e/downloads/index.htm (accessed 4/29/16); and IPU Parline Database, “Women in 


National Parliaments,” 2015, www.ipu.org/wmn-e/classif.htm (accessed 4/30/16). 


@ Rules of Lawmaking Explain 
How a Bill Becomes a Law 


The institutional structure of Congress is 

one key factor that helps shape the legislative 

process. A second and equally important set 

of factors is the rules of congressional proce- 

dure. These rules govern everything from 
the introduction of a bill (a proposed law that has been sponsored by a member of 
Congress and submitted to the clerk of the House or Senate) through its submis- 
sion to the president for signing (see Figure 9.5). Not only do these regulations 
influence the fate of each and every bill but they also help determine the distribu- 
tion of power in the Congress. 


The First Step Is Committee Deliberation 


Even if a member of Congress, the White House, or a federal agency has spent 
months developing and drafting a piece of legislation, it does not become a bill 
until it is submitted officially by a senator or representative to the clerk of the 
House or Senate and referred to the appropriate committee for deliberation. Bills 
can originate in the House or the Senate, but only the House can introduce “money 
bills”: those that spend or raise revenues. The framers inserted this provision in the 
Constitution because they believed that the chamber closest to the people should 
exercise greater authority over taxing and spending. No floor action on any bill can 
take place until the committee with jurisdiction over it has taken all the time it 
needs to deliberate. During the course of its deliberations, the committee typically 
refers the bill to one of its subcommittees, which may hold hearings, listen to expert 
testimony, and amend the proposed legislation before referring the bill to the full 
committee for consideration. The full committee may accept the recommendation 
of the subcommittee or hold its own hearings and prepare its own amendments. Or, 
even more frequently, the committee and subcommittee may do little or nothing 
with a bill that has been submitted to them. Many bills are simply allowed to “die in 
committee” without serious consideration given to them. In a typical congressional 
session, 80-90 percent of the roughly 10,000 bills introduced die in committee—an 
indication of the power of the congressional committee system. 

The relative handful of bills that are reported out of committee must, in 
the House, pass one additional hurdle within the committee system: the Rules 
Committee, which determines the rules that will govern action on the bill on the 
House floor. In particular, the Rules Committee allots the time for debate and 
decides to what extent amendments to the bill can be proposed from the floor. In 
recent years, the Rules Committee has become less powerful because the House 
leadership exercises so much influence over its decisions. 


Debate Is Less Restricted in the Senate Than in the House 


In the House, virtually all the time allotted for debate on a given bill is controlled 
by the bill’s sponsor and by its leading opponent. In almost every case, these 
two people are the committee chair and the ranking minority member of the 
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FIGURE 9.5 How a Bill Becomes a Law 


*Points at which a bill can be amended. 
**If the president neither signs nor vetoes a bill within 10 days, it automatically becomes law. 
Points at which a bill can die. 
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committee that processed the bill—or those they designate. These two participants 
are, by rule and tradition, granted the power to allocate most of the debate time 
in small amounts to members who are seeking to speak for or against the measure. 
Preference in the allocation of time goes to the members of the committee whose 
jurisdiction covers the bill. 


The Filibuster In the Senate, the leadership has much less control over floor 
debate. Indeed, the Senate is unique among the world’s legislative bodies 
for its commitment to unlimited debate. Once given the floor, a senator may 
speak as long as she wishes. On a number of memorable occasions, sena- 
tors have used the right to talk without interruption for as long as they want 
to prevent action on legislation they opposed. Through this tactic, called the 
filibuster, members of the Senate can prevent action on legislation they op- 
pose by continuously holding the floor and speaking until the majority backs 
down (or the filibustering senator gives up). Once given the floor, sena- 
tors have unlimited time to speak. A vote of three-fifths of the Senate, or 60 
votes, is required to end a filibuster. This procedure to end a filibuster is called 
cloture. For much of American history, senators only rarely used the filibus- 
ter, though during the 1950s and ’60s, opponents of civil rights legislation 
often used filibusters to block its passage. In the last 20 years, the filibuster 
has become so common that observers routinely note that it takes 60 votes 
to get anything passed in the Senate. The 113th Congress (2013-14) set a new 
record, with 218 cloture votes (the vote to end a filibuster).75 

In 2013 the Democratic Senate leader Harry Reid (Nev.) mobilized his party 
to alter the filibuster rules for the first time in many decades. Frustrated by the 
repeated failure of the Senate to vote on many of President Obama’s nominees 
to fill positions in the executive branch, as well as judgeships to important fed- 
eral courts, Reid invoked what senators had come to call “the nuclear option,” a 
change to the filibuster rules in the middle of the session by simple majority vote. 
Under the new rules, nominees for executive branch appointments and federal 
court nominees—except the Supreme Court—cannot be filibustered, meaning 
that they can be approved by a simple majority vote. (Filibusters of legislation 
were still allowed.) Not surprisingly, the two parties had different views on the 
decision. Reid defended it as necessary, due to what he called “unbelievable, un- 
precedented obstruction.” Republicans denounced the new rule, stating, in the 
words of Pat Roberts (R-Kans.), “We have weakened this body permanently.” 
After they assumed leadership of the Senate in 2015, Republicans retained 
Reid’s filibuster rules for some executive branch nominees but have retained 
the filibuster for legislation despite calls from some Republicans to eliminate the 
filibuster altogether.’ 


Voting Once debate is concluded on the floor of the House and the Senate, the 
leaders schedule it for a vote on the floor of each chamber. By this time, congres- 
sional leaders know what the vote will be; leaders do not bring legislation to the 
floor unless they are fairly certain it is going to pass. As a consequence, it is unusual 
for the leadership to lose a bill on the floor. On rare occasions, the last moments 
of the floor vote can be very dramatic as each party’s leadership puts its whip 
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organization into action to make sure that wavering members vote with the party. 
In 2015 the House of Representatives failed to pass a spending bill to fund the 
Department of Homeland Security, hours before the agency was to run out of 
money and begin to shut down. Despite having a majority in the chamber and an 
early vote that suggested that the bill would pass easily, House GOP leaders failed 
to prevent the most conservative members of the party from suddenly abandon- 
ing the bill over objections that it left out provisions to block President Obama’s 
executive actions on immigration. As midnight approached, the House agreed 
on a one-week extension to keep the department open.”* Leaders later secured 
sufficient support to enact longer term funding for Homeland Security. 


Conference Committees Reconcile House 
and Senate Versions of Legislation 


Getting a bill out of committee and through both houses of Congress is no guar- 
antee that it will be enacted into law. Before a bill can be sent to the president, 
both houses must pass it in the identical form. Frequently, bills that began with 
similar provisions in both chambers emerge with little resemblance to each other. 
Alternatively, a bill may be passed by one chamber but undergo substantial revi- 
sion in the other chamber. In such a case, a conference committee composed of the 
senior members of the committees or subcommittees that initiated the bill may be 
convened to iron out differences between the two pieces of legislation. 

When a bill comes out of conference, it faces one more hurdle. Before it can 
be sent to the president for signing, the House-Senate conference commit- 
tee’s version of the bill must be approved on the floor of each chamber. Usually 
such approval is given quickly. Occasionally, however, a bill’s opponents use this 
round of approval as one last opportunity to defeat a piece of legislation. In re- 
cent years, as we have seen, polarization in Congress has led to much less reliance 
on conference committees. Instead, leaders exchange amendments in hopes of 
reaching agreement. 


The President’s Veto Controls the Flow of Legislation 


Once adopted by the House and Senate, a bill goes to the president, who may 
choose to sign it into law or veto it. If the president neither signs nor vetoes it 
within 10 days and Congress is in session, the bill automatically becomes law. The 
veto is the president’s constitutional power to reject a piece of legislation. To veto 
a bill, the president returns it unsigned within 10 days to the house of Congress in 
which it originated. If Congress adjourns during the 10-day period, such that con- 
gressional adjournment prevents the president from returning the bill to Congress, 
the bill is also considered to be vetoed. This latter method is known as the pocket 
veto. Unlike a regular or return veto, a pocket-vetoed bill cannot be overridden; the 
bill simply dies. The possibility of a presidential veto affects how willing members 
of Congress are to push for different pieces of legislation at different times. If they 
think a proposal is likely to be vetoed, they might shelve it for a later time or alter 
it to suit the president’s preferences. 
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A presidential veto may be overridden by a two-thirds vote in both the House 
and the Senate. Successful overrides are rare but are a blow to the president. 


@ Several Factors Influence How Congress Decides 


What determines the kinds of legislation 
that Congress ultimately produces? Accord- 
ing to the simplest theories of representa- 
tion, members of Congress respond to the 
views of their constituents. In fact, creating 
a legislative agenda, drawing up a list of pos- 
sible measures, and deciding among them is a complex process in which a variety 
of influences from inside and outside government play important roles. External 
influences include a legislator’s constituency and various interest groups. Influences 
from inside government include party leadership, congressional colleagues, and the 
president. Let us examine each of these influences individually and then consider 
how they interact to produce congressional policy decisions. 


Constituents Matter 


Because members of Congress, for the most part, want to be re-elected, we would 
expect the views of their constituents to be a primary influence on the decisions 
those legislators make. Yet most constituents pay little attention to politics and often 
do not even know what policies their representatives support. Nonetheless, members 
of Congress spend a lot of time worrying about what their constituents think be- 
cause these representatives realize that the choices they make may be scrutinized in a 
future election and used as ammunition by an opposing candidate. Because of this 
possibility, members of Congress do try to anticipate their constituents’ policy views.” 


Interest Groups Influence Constituents and Congress 


Interest groups are another important external influence on congressional poli- 
cies. Members of Congress pay close attention to interest groups for a number of 
reasons: interest groups can mobilize constituents, serve as watchdogs on congres- 
sional action, and supply candidates with money. When members of Congress are 
making voting decisions, those interest groups that have some connection to con- 
stituents or that can mobilize followers in particular members’ districts are most 
likely to be influential. 

Interest groups also have substantial influence in setting the legislative agenda 
and helping craft specific language in legislation. Today, sophisticated lobbyists 
win influence by providing information about policies, as well as campaign con- 
tributions, to busy members of Congress. The $1.1 trillion end-of-year spending 
bill passed at the end of 2014 included an amendment exempting many finan- 
cial transactions from federal regulation under the Dodd-Frank Act. The amend- 
ment language was taken from a bill originally written by Citigroup lobbyists, with 
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70 of 85 lines of the bill directly copying Citi- 
group’s language.*° In recent years, interest 
groups have also begun to build broader coali- 
tions and comprehensive campaigns around 
particular policy issues. These coalitions do 
not rise from the grass roots but instead are 
put together by Washington lobbyists who 
launch comprehensive lobbying campaigns 
that combine simulated grassroots activity 
with information and campaign funding for 
members of Congress. 

Concerns that special interests exert too 
much influence led Congress to enact new 
ethics legislation in 2007. The law set new re- 
strictions on the gifts lobbyists can bestow on 
lawmakers and limited privately funded travel. 
The law also prohibited members of Congress 
from lobbying for two years after they retired 
(it had been one year) and required lawmak- 


Representatives spend a lot of time 
meeting with constituents in their dis- 
tricts to explain how they have helped 
their district and learn what issues 


their constituents care about. Such ers to identify the earmarks they inserted in 
meetings are often informal events at legislation. Further, it aimed to shine light on 
local restaurants or fairs. the practice of “bundling,” in which lobbyists 


assemble money from a number of clients to 
make a single political donation. Now lobbyists are required to disclose the names of 
the individual contributors to these political donations. Although the new law pro- 
vides additional transparency, it does not fundamentally alter the fact that wealthy 
interest groups continue to exercise tremendous influence in Congress. 

Moreover, the large sums of cash raised by Super political action committees 
(PACs)—discussed in Chapter 7—have introduced a whole new set of questions 
about the role of special interests in politics, especially because donors to Super 
PACs can remain anonymous. Although they cannot openly coordinate with can- 
didates, Super PACs can endorse candidates by name and are often run by people 
close to the candidates they support. In 2016, Super PACs poured unprecedented 
sums of money into the race for president, but they also targeted key congressional 
contests in an effort to affect the balance of power between the parties in Congress. 


Party Leaders Rely on Party Discipline 


In both the House and the Senate, party leaders have a good deal of influence 
over the behavior of their party members. This influence, sometimes called “party 
discipline,” was once so powerful that it dominated the lawmaking process. In the 
1800s party leaders could often command the allegiance of more than 90 percent 
of their members. A vote in which half or more of the members of one party take 
one position while at least half of the members of the other party take the oppos- 
ing position is called a party unity vote. At the beginning of the twentieth century, 
nearly half of all roll-call votes (votes in which each legislator’s yes-or-no vote is 
recorded as the clerk calls the names of the members alphabetically) in the House 
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of Representatives were party votes. While party voting is rarer today than a 
century ago, in the last decade it has been fairly common to find at least a majority 
of the Democrats opposing a majority of the Republicans on any given issue. 

Typically, party unity is greater in the House than in the Senate. House rules 
give more power to the majority party leaders, which gives them more influence 
over House members. In the Senate, however, the leadership has few controls over 
its members. Former Senate majority leader Tom Daschle once observed that a 
Senate leader seeking to influence other senators has as incentives “a bushel full of 
carrots and a few twigs.”?! 

Party unity has been on the rise in recent years because the divisions be- 
tween the parties have deepened on many high-profile issues such as abortion, 
affirmative action, the minimum wage, and school vouchers (see Figure 9.6) 
and because the majority-minority party difference has been small. In 2015, 
House Democrats voted with the majority 92 percent of the time, matching the 
all-time high previously reached in 2007 and 2008. Senate Democrats voted 
with their caucus 91 percent of the time, three points below the record set in 
2013. Republicans were also very united. In 2015, House Republicans voted 


~ 


FIGURE 9.6 Party Unity Votes by Chamber 


Party unity votes are roll-call votes in which a majority of one party lines up against a 
majority of the other party. Party unity votes increase when the parties are polarized 
and when the party leadership can enforce discipline. Why did the percentage of party 
unity votes decline in the 1970s? Why has it risen in recent years? 

SOURCES: “CQ Roll Call’s Vote Studies—2013 in Review,” http://media.cq.com/votestudies (accessed 6/9/14); Eliza 


Newlin Carney, “Standing Together against Any Action,” CQ Weekly (March 16, 2015); and “2015 Vote Studies: Party 
Unity Remained Strong,” CQ Weekly (February 8, 2016). 
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with their party 92 percent of the time, matching the record high set in 2013; 
Senate Republicans voted with their party 89 percent of the time, the highest 
level seen since 2010.%* 

Although party organization has weakened since the turn of the twentieth cen- 
tury, today’s party leaders still have resources to reward loyal members who vote 
with the party: (1) leadership PACs, (2) committee assignments, (3) access to the 
floor, (4) the whip system, (5) logrolling, and (6) the presidency. 


Leadership PACs Leaders have increased their influence over members in recent 
years with aggressive use of leadership PACs. Leadership PACs are organizations 
that members of Congress use to raise funds that they then distribute to other 
members of their party running for election. Republican congressional leaders pio- 
neered the aggressive use of leadership PACs to win their congressional majority in 
1995, and the practice has spread widely since that time. Money from leadership 
PACs can be directed to the most vulnerable candidates or to candidates who are 
having trouble raising money. They can also be used to influence primary elec- 
tions. For example, Kirsten Gillibrand, the junior Democratic senator from New 
York, has used her leadership PAC to promote Democratic women candidates run- 
ning for Congress. In 2016 the PAC, which she named Off the Sidelines, supplied 
funds to 61 candidates running for seats in the House and 10 for the Senate, all of 
them women.*? 


Committee Assignments Party leaders can create debts among members by 
helping them get favorable committee assignments. These assignments are made 
early in the congressional careers of most members and cannot be taken from them 
if they later go against party discipline. Nevertheless, if the leadership goes out of its 
way to get the right assignment for a member, this effort is likely to create a bond 
of obligation that can be called upon without any other payments or favors. This is 
one reason the Republican leadership gave freshmen favorable assignments when 
the Republicans took over Congress in 1995. When the Democrats won control 
of Congress in 2007, House Speaker Nancy Pelosi gave desirable and prestigious 
committee assignments to Democratic House members who faced competitive 
re-election races, to assist them in their home districts and increase their loyalty. 


Access to the Floor The most important everyday resource available to the par- 
ties is control over access to the floor. With thousands of bills awaiting passage 
and most members clamoring for access in order to influence a bill or to publicize 
themselves, floor time is precious. In the Senate, the leadership allows ranking 
committee members to influence the allocation of floor time—who will speak for 
how long. In the House, the Speaker, as head of the majority party (in consultation 
with the minority leader), allocates large blocks of floor time. Thus, floor time is 
allocated in both houses of Congress by the majority and minority leaders. More 
important, the Speaker of the House and the majority leader in the Senate possess 
the power of recognition—that is, they decide who may and may not speak on the 
floor. This authority is quite formidable and can be used to stymie a piece of legisla- 
tion completely or to frustrate a member’s attempts to speak on a particular issue. 
Because the power is significant, members of Congress usually attempt to stay on 
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good terms with the Speaker and the majority leader in order to ensure that they 
will continue to be recognized. 


The Whip System Some influence accrues to party leaders through the whip 
system, which is primarily a communications network in each house of Congress 
for conveying the leaders’ wishes and plans to the members. Between 12 and 20 
assistant and regional whips are selected to operate at the direction of the majority 
or minority leader and the whip. They take polls of all the members to learn their 
intentions on specific bills, enabling the leaders to know whether they have enough 
support to allow a vote as well as whether the vote is so close that they need to put 
pressure on undecided members. In those instances, the Speaker or a lieutenant 
will go to a few party members who have indicated they will switch if their vote 
is essential—an expedient that the leaders try to limit to a few times per session. 

The whip system helps maintain party unity in both houses of Congress, but it 
is particularly critical in the House of Representatives because of the large number 
of legislators whose positions and votes must be accounted for. The majority and 
minority whips and their assistants must be adept at inducing compromise among 
legislators who hold widely differing viewpoints. 

When Republicans retook control of the House in 2010, the whip operation 
faced significant challenges from the unusually large number of freshman members 
of Congress elected in 2010, many of whom identified with the conservative Tea 
Party movement. Of the 87 newly elected freshmen, 40 percent had never held 
elected office before, calling themselves “citizen politicians.” Since 2010, the whip 
operation has been faced with significant challenges from conservative members. 
In 2015, a small group of conservative Republicans, organized into the House Free- 
dom Caucus, regularly disputed the positions of the party leadership. Frustrated 
with the lack of discipline, House Majority Whip Steve Scalise (R-La.) expelled 
several members from his whip team for failing to support party positions. 
Indeed, conflict with these rebellious Republicans prompted Speaker John Boehner 
to make the stunning announcement in September 2015 of his retirement from 
the speakership and from the House. 


Logrolling A legislative practice wherein agreements are made between legisla- 
tors in voting for or against a bill is called logrolling. Unlike with bargaining, leg- 
islators who are logrolling have nothing in common but their desire to exchange 
support. The agreement states, in effect, “You support me on bill X, and I’ll support 
you on bill Y.” Since party leaders are the center of the communications networks 
in the two chambers, they can help members create large logrolling coalitions. 
Hundreds of logrolling deals are made each year, and although there are no official 
record-keeping books, it would be a poor party leader whose whips did not know 
who owed what to whom. 


The Presidency Of all the influences that maintain the clarity of party lines in 
Congress, the influence of the presidency is probably the most important. Indeed, 
the office is a touchstone of party discipline in Congress. Since the late 1940s, 
under President Harry Truman, presidents each year have identified a number of 
bills to be considered part of their administration’s program. By the mid-1950s, 
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both parties in Congress began to look to the president for these proposals, which 
became the most significant part of Congress’s agenda. The president’s support 
is an important criterion for party loyalty, and party leaders are able to use it to 
rally some members. Party polarization limited President Obama’s agenda-setting 
powers for the majority of his presidency, which saw a Republican-controlled 
House for his last six years and a Republican-controlled Senate for his last two. 
Instead, his proposals became targets for congressional opponents. 


Partisanship Has Thwarted the Ability of Congress to Decide 


Recent congresses have been notable for their inability to pass laws. The 113th 
Congress (2013-14) and the 112th Congress (2012-13) were the two least pro- 
ductive congresses in modern history. In November 2013, Congress received the 
lowest levels of approval ever recorded in public opinion polls. Just 9 percent ap- 
proved of the job Congress was doing, while 86 percent expressed disapproval.*> 
That reputation had improved little by 2015, when 14 percent of Americans stated 
that they approved of the job that Congress was doing.*° 

Indeed, many high-profile bills ended in failure throughout 2012 and 2013. 
In 2013, for example, House Republicans refused to pass a bill funding govern- 
ment operations or extending the debt ceiling unless the spending bill included 
language delaying implementation of the 
Affordable Care Act (ACA).*’ As a conse- 
quence, the federal government shut down 
for the first time in almost two decades. Ulti- 
mately as public ire rose over the continued 
shutdown, the House voted to pass a Senate 
bill—which contained virtually no conces- 
sions to the GOP—to reopen the govern- 
ment and extend the debt limit, just hours 
before the United States was set to cross 
the debt-ceiling deadline.** Democrats and 
Republicans succeeded in averting a second 
showdown over the debt ceiling when both 
sides agreed on a budget deal in late 2013. 

As noted earlier, in 2015 bitter political 
disagreements among House Republicans 
prompted the resignation of House Speaker 
John Boehner. A small group of conservative 
Republicans—associated with the Tea Party 
movement and later organized as the Free- 
dom Caucus—announced their intention to 
block any budget bill that included funding 
for Planned Parenthood, an organization that 
provides a variety of health services to wom- 
en, including abortion. Yet it was apparent 


In 2015 the most conservative factions 
of the Republican Party in Congress, 
frustrated that Speaker of the House 
John Boehner hadn't been more effec- 
tive against the Obama administra- that the Senate would not approve a bill that 
tion, pressured him to resign. failed to fund Planned Parenthood and that 
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President Obama would veto such a bill. Even so, House conservatives refused to 
back down. Without congressional approval on a short-term budget, the federal 
government once again faced the prospect of a shut down. Weary of tangling with 
members of his own party, Boehner stunned the political world by announcing his 
resignation as House Speaker. His decision allowed conservatives to claim a vic- 
tory and led them to approve the short-term spending bill to keep the government 
open. But the divisions that led to Boehner’s resignation promised to create more 
challenges to congressional efforts to enact legislation. When Paul Ryan (R-Wisc.) 
became Speaker in October 2015, many were hopeful that congressional stalemate 
would be a thing of the past. Ryan enjoyed support from all wings of the Repub- 
lican Party. Although the new Speaker avoided the open confrontation with the 
Freedom Caucus, he, too, faced governing challenges, as conservative members of 
his own party defeated key legislation.°° 


Congressional Polarization Congress’s inability to decide reflects the deep ideo- 
logical differences that separate the two parties. Efforts to measure the ideologi- 
cal distance between the two parties show that since the mid-1970s Republicans 
and Democrats have been diverging sharply and are now more polarized than at 
any time in the last century. Democrats have become more liberal and Republicans 
have become more conservative on issues related to the economy and the role of 
government.*? The Republican Party has experienced the greatest ideological shift, 
becoming sharply more conservative. Moreover, because congressional districts are 
increasingly homogeneous in their ideology—in part due to gerrymandering but 
mainly because of natural clustering of the population—most members of Congress 
are in safe seats. Their constituents will not punish them for failing to compromise. 
Additionally, active mobilization by organizations on the right, such as the Club for 
Growth, means that Republican members of Congress who support compromises 
might be punished. These outside organizations have financed alternative candidates 
to challenge members who vote against the organizations’ positions. Partisan polar- 
ization also affected the effort to fill the Supreme Court seat left vacant by Justice 
Antonin Scalia’s death, as we saw in the introduction to this chapter. When Presi- 
dent Obama nominated Merrick Garland, a well-respected moderate judge, many 
Republicans, who had called on Obama to let the next president fill the vacancy, 
vowed never to meet with the nominee. The Senate Judiciary committee declined to 
schedule hearings, hoping that there would be a Republican president in 2016 who 
would have the opportunity to fill the vacancy with a conservative judge. 


@ Much Congressional Energy Goes to Tasks 
Other Than Lawmaking 


In addition to the power to make the law, 
Congress has at its disposal an array of other 
instruments through which to influence the 
process of government. The Constitution 
gives the Senate the power to approve trea- 
ties and appointments. And Congress has a 
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number of other powers through which it can share with the other branches the 
capacity to administer the laws. 


Congress Oversees How Legislation Is Implemented 


Oversight refers to the effort by Congress, through hearings, investigations, and 
other techniques, to exercise control over the activities of executive agencies. 
Oversight is carried out by committees or subcommittees of the Senate or 
the House, which conduct hearings and investigations to analyze and evaluate 
bureaucratic agencies and the effectiveness of their programs. Their purpose 
may be to locate inefficiencies or abuses of power, to explore the relationship 
between what an agency does and what a law intends, or to change or abolish a 
program. Most programs and agencies are subject to some oversight every year 
during the course of hearings on appropriations—that is, the amounts of money 
approved by Congress in statutes (bills) that each unit or agency of government 
can spend. 

Committees or subcommittees have the power to subpoena witnesses, admin- 
ister oaths, cross-examine, compel testimony, and bring criminal charges for con- 
tempt (refusing to cooperate) and perjury (lying). Hearings and investigations 
resemble each other in many ways, but they differ on one fundamental point. A 
hearing is usually held on a specific bill, and the questions asked there are usually 
intended to build a record with regard to that bill. In an investigation, the commit- 
tee or subcommittee does not begin with a particular bill but examines a broad area 
or problem and then concludes its investigation with one or more proposed bills. 

Oversight hearings can serve as political tools. The Select Committee on 
Benghazi, formed in 2014 to investigate the deaths of four American diplomats in 
Libya, became enmeshed in partisan contention after Hillary Clinton—secretary 
of state during the attacks—announced that she would run for president. In 2015, 
as revelations emerged that Clinton had used a private email server during her ten- 
ure as secretary of state, the committee began to investigate whether appropriate 
procedures had been followed and whether national security was compromised.*! 
When the FBI undertook an investigation into the matter in 2016, FBI Director 
James Comey recommended no criminal charges against Clinton but also ques- 
tioned her judgment and called her actions “extremely careless.”** The next day, 
Attorney General Loretta Lynch accepted the FBI’s findings, affirming that the 
Justice Department would not seek criminal charges. 


Special Senate Powers Include Advice and Consent 


The Constitution has given the Senate a special power, one that is not based on 
lawmaking. The president has the power to make treaties and to appoint top 
executive officers, ambassadors, and federal judges—but only “with the Advice and 
Consent of the Senate” (Article II, Section 2). For treaties, two-thirds of senators 
present must concur; for appointments, a simple majority is required. 

The power to approve or reject presidential requests includes the power to set 
conditions. The Senate only occasionally exercises its power to reject treaties and 
appointments, and usually that is when opposite parties control the Senate and the 


White House. 
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Impeachment Is the Power to Remove Top Officials 


The Constitution also grants Congress the power of impeachment over the presi- 
dent, vice president, top executive branch officials, and judicial officials. To impeach 
means the House of Representatives charges a government official (president or 
otherwise) with “Treason, Bribery, or other high Crimes and Misdemeanors” and 
brings that person before Congress to determine guilt. Impeachment is thus like a 
criminal indictment in which the House of Representatives acts like a grand jury, 
voting (by simple majority) on whether the accused ought to be impeached. If a 
majority of the House votes to impeach, an impeachment trial is conducted in and 
by the Senate, which acts like a trial jury by voting whether to convict and remove 
the person from office (this vote requires a two-thirds majority of the Senate). 

Controversy over Congress’s impeachment power has arisen over the grounds 
for impeachment, especially the meaning of “high Crimes and Misdemeanors.” A 
strict reading of the Constitution suggests that the only impeachable offense is 
an actual crime. But a more common working definition is that “an impeachable 
offense is whatever the majority of the House of Representatives considers it to 
be at a given moment in history.”*? In other words, impeachment, especially 
impeachment of a president, is a political decision. 

The political nature of impeachment was very clear in the two instances of 
presidential impeachment that have occurred in American history. In 1867, Pres- 
ident Andrew Johnson, a southern Democrat who had battled a congressional 
Republican majority over Reconstruction, was impeached by the House but saved 
from conviction by one vote in the Senate. On December 19, 1998, the House 
of Representatives approved two articles of impeachment against President Bill 
Clinton, accusing him of lying under oath and obstructing justice during the 
investigation of his affair with White House intern Monica Lewinsky. The vote 
was highly partisan, with only five Democrats voting for impeachment on each 
charge. In the Senate, where a two-thirds majority was needed to convict the pres- 
ident, only 45 senators voted to convict on the first count of lying and 50 voted to 
convict on the second charge of obstructing justice. As in the House, the vote for 
impeachment was highly partisan, with all Democrats and only five Republicans 
supporting the president’s ultimate acquittal. 


Congress 


and Your Future 


When Congress is ineffective, American democracy suffers. As we have seen in this 
chapter, prolonged stalemates in Congress have led to a reduction in America’s 
credit rating and a costly government shutdown. Moreover, Americans have lost 
confidence in Congress as it has lurched from crisis to crisis. Is it time for some 
major changes to make Congress work better? Disillusionment with congressional 
gridlock has led some to say that the United States should become a parliamentary 
system, where the winning party can enact the legislation it promised in its party 
platform. Such a system is more accountable to voters and less prone to stalemate. 
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But Americans would have to jettison the presidency and become a unicameral 
body to operate as a true parliamentary system, like that of Britain. 

Short of such major institutional transformations, are there changes that would 
make Congress work better? One measure that might lead to more bipartisan 
agreement—the appointment of citizen commissions to reapportion congressio- 
nal district lines—has been adopted in some states. If this practice became more 
widespread, it is possible that it would lead to election of more moderate candi- 
dates, making it easier to compromise in Congress. Changes in the way Congress 
conducts its business could also promote more bipartisan decision making. For 
example, former House Speaker John Boehner decided that he would only 
bring legislation to the floor if a majority of Republicans supported it. Boehner’s 
successor, Paul Ryan, also vowed to follow the same practice. The “Hastert rule,” 
as this practice is called, after former speaker Dennis Hastert, is not a formal rule 
of Congress but a norm that Boehner decided to implement. It is a practice that 
could easily be abandoned, allowing bipartisan majorities to enact legislation. 
Another significant change—eliminating the filibuster in the Senate—would 
heighten partisan differences but ease gridlock. As we have seen, the Senate 
voted to eliminate the filibuster for executive branch appointments and judicial 
candidates (except for the Supreme Court) in 2013. Abandoning the filibuster 
altogether would allow legislation to move more smoothly through the Senate. 
Will any of these changes—or other measures—be adopted? Each carries risks to 
political parties and to politicians. Yet, gridlock also carries political risks as the 
public grows frustrated with congressional inaction on important policy areas. 
How politicians weigh these different choices will shape how—and whether— 
Congress fills its central position in American democracy. 

Gridlock and bitter disagreements in Congress turn some Americans off to 
politics. However, as the core representative institution of government, Congress 
is supposed to represent all Americans. As the “Who Participates?” feature on the 
facing page shows, the electorate that turns out to vote for Congress is on average 
older, whiter, and more affluent than the average American. 
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WHO PARTICIPATES? 


Who Elects Congress? 


2014 Voters as Compared U.S. population —> 
with U.S. Population NOTE i 


Gender U.S. pop. Electorate Age U.S. pop. Electorate 

@ Women 51% 51% _ 18-29 22% 13% 

@ Men 49% 49% @ 30-44 25% 22% 
@ 45-64 34% 43% 
@ 65+ 19% 22% 


e 
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Race U.S. pop. Electorate Tatexe) eats) U.S. pop. Electorate 
“ White 62% 75% @ Under $30k 52% 16% 
@ Black 13% 12% @ $30-$50k 20% 20% 
@ Latino 17% 8% © $50-$100k 20% 34% 
@ Asian 5% 3% - $100-$200k 6% PEL 
@ Other 3% 3% Over $200k 2% 7% 


SOURCES: CNN House Exit Polls, www.cnn.com/election/2014/results 


/race/house#exit-polls (accessed 9/29/15); Wage Statistics for 2014, 
www.ssa.gov/cgi-bin/netcomp.cgi?year=2014 (accessed 10/22/15); 

U.S. Census Bureau 2014 American Community Survey, www.census 
-gov/programs-surveys/acs/data.html (accessed 10/22/15). 
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Know Your Members of Congress 


Vote in the next congressional election. If you haven’t registered, see page 24 
for instructions on how to do so. 


Discover what bills are currently under consideration in Congress by visiting 


Contact your member of Congress to state your opinion. Go to 
and enter your ZIP code to find your representative. Go to 
and find your state in the drop-down menu to find your 
two U.S. senators. 
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3. Which of the following statements best 


Ley, 


describes the social composition of 

the U.S. Congress? (pp. 276-78) 

a) The majority of representatives 
do not have university degrees. 

b) Men and women are equally 
represented in Congress. 

c) Most members of Congress 
do not affiliate with any specific 
religion. 

d) The legal profession is the domi- 
nant career of most members of 
Congress prior to their election. 

e) The number of African American, 
Latino, and Asian American 
representatives has decreased 
over the last 20 years. 


Which of the following is an advantage 
that incumbents have in winning 
re-election? (pp. 280-81) 

a) Challengers are not legally allowed 
to spend more money campaigning 
than incumbents. 

b) Incumbents can provide constitu- 
ency services during their tenure 
in office. 

c) Term limits for incumbents mean 
they always know when an election 
will be their last. 

d) The Supreme Court has ruled 
that a district cannot be redrawn 
while an incumbent remains in 
office. 

e) Incumbents have no advantage 
over challengers in winning office. 


The Supreme Court has ruled that 

a) congressional districts cannot be 
drawn in a way to favor the incum- 
bent candidate. (p. 283) 

b) race can be the predominant 
factor in drawing congressional 
districts. 

c) race cannot be the predominant 
factor in drawing congressional 
districts. 

d) states can forgo the redistricting 
process if they lose more than 
10 percent of their population 
between censuses. 

e) the use of computer technologies 
to draw congressional districts is 
unconstitutional. 


. An “earmark” is (p. 284) 


a) arule in the House of Representa- 
tives that limits who can be heard 
during legislative debates. 

b) acongressional district drawn 
to advantage candidates from a 
certain racial or ethnic group. 

c) a law that grants some special 
privilege or exemption to a single 
individual. 

d) language inserted into a bill bya 
member of Congress that provides 
special benefits for the member of 
Congress’s constituents. 

e) aweekly, informal meeting between 
members of Congress and their 
constituents. 


. Which of the following types of com- 


mittees includes members of both the 

House and the Senate on the same 

committee? (pp. 287-88) 

a) standing committee 

b) conference committee 

c) select committee 

d) All committees include both House 
members and senators. 

e) No committees include both House 
members and senators. 


. Which of the following is a technique 


that can be used to block action on 
legislation in the Senate? (p. 293) 
a) filibuster 

b) conference committee 

c) roll-call voting 

d) cloture 

e) logrolling 


. Members of Congress take their con- 


stituents’ views into account because 

(pp. 295-96) 

a) the Supreme Court can invalidate 
laws passed without majority 
support in the public. 

b) interest groups are forbidden from 
lobbying during legislative votes. 

c) most constituents pay close 
attention to what’s going on in 
Congress at all times. 

d) they worry that their voting record 
will be scrutinized at election time. 

e) they can be impeached if they go 
against their constituents’ policy 
preferences. 


CHAPTER STUDY GUIDE 307 


10. Which of the following is not a 
resource that party leaders in 
Congress use to create party 
discipline? (pp. 298-300) 

a) leadership PACs 

b) committee assignments 
c) access to the floor 

d) the whip system 

e) party unity votes 


11. An agreement between members of 
Congress to trade support for each 
other’s bills is known as (p. 299) 

a) oversight. 
b) filibuster. 
c) logrolling. 
d) patronage. 
e) cloture. 


12. Congressional polarization (p. 301) 

a) has decreased since the 
mid-1970s. 

b) has increased since the 
mid-1970s. 

c) has remained the same since the 
mid-1970s. 

d) has been driven entirely by 
Democrats becoming more 
liberal since the mid-1970s. 

e) has not been measured since the 
mid-1970s. 


Key Terms 


13. When Congress conducts an inves- 
tigation to explore the relationship 
between what a law intended and what 
an executive agency has done, it is 
engaged in (p. 302) 

a) oversight. 

b) advice and consent. 
c) appropriations. 

d) executive agreement. 
e) direct patronage. 


14. Which of the following statements 
about impeachment is not true? 

(p. 303) 

a) The president is the only official 
who can be impeached by Congress. 

b) Impeachment means to charge a 
government official with “Treason, 
Bribery, or other high Crimes and 
Misdemeanors.” 

c) The House of Representatives 
decides by simple majority vote 
whether the accused ought to be 
impeached. 

d) The Senate decides whether to 
convict and remove the person 
from office. 

e) There have only been two instances 
of presidential impeachment in 
American history. 


agency representation (p. 276) a type 

of representation in which a representative 

is held accountable to a constituency if 

he or she fails to represent that constituency 
properly; this is incentive for the representative 
to provide good representation when his 

or her personal backgrounds, views, and 
interests differ from those of his or her 
constituency 


apportionment (p. 281) the process, 
occurring after every decennial census, 
that allocates congressional seats among 
the 50 states 


appropriations (p. 302) the amounts of 
money approved by Congress in statutes 
(bills) that each unit or agency of government 
can spend 


bicameral (p. 275) having a legislative 
assembly composed of two chambers or 
houses; distinguished from unicameral 


bill (0. 291) a proposed law that has been 
sponsored by a member of Congress and 
submitted to the clerk of the House or 
Senate 


cloture (p. 293) a rule or process ina 
legislative body aimed at ending debate on 

a given bill; in the U.S. Senate, 60 senators 
(three-fifths) must agree in order to impose a 
time limit and end debate 


conference (p. 286) a gathering of House 
Republicans every two years to elect 

their House leaders; Democrats call their 
gathering the caucus 
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conference committees (p. 288) joint 
committees created to work out a compromise 
on House and Senate versions of a piece of 
legislation 


constituency (p. 275) the residents in the 
area from which an official is elected 


filibuster (p. 293) a tactic used by 
members of the Senate to prevent action 
on legislation they oppose by continuously 
holding the floor and speaking until the 
majority backs down; once given the floor, 
senators have unlimited time to speak, 
and it requires a vote of three-fifths of the 
Senate to end a filibuster 


gerrymandering (p. 282) the apportionment 
of voters in districts in such a way as to give 
unfair advantage to one racial or ethnic group 
or political party 


impeachment (p. 303) the formal charge 
by the House of Representatives that 

a government official has committed 
“Treason, Bribery, or other high Crimes 
and Misdemeanors” 


incumbency (p. 280) holding the political 
office for which one is running 


joint committees (p. 288) legislative 
committees formed of members of both 
the House and Senate 


logrolling (p. 299) a legislative practice 
whereby agreements are made between 
legislators in voting for or against a bill; 
vote trading 


majority leader (p. 286) the elected 
leader of the majority party in the House 
of Representatives or in the Senate; in the 
House, the majority leader is subordinate 
in the party hierarchy to the Speaker of 
the House 


minority leader (p. 287) the elected leader 
of the minority party in the House or Senate 


oversight (p. 302) the effort by Congress, 
through hearings, investigations, and other 
techniques, to exercise control over the 
activities of executive agencies 


party unity vote (p. 296) a roll-call vote 

in the House or Senate in which at least 

50 percent of the members of one party take 
a particular position and are opposed by 

at least 50 percent of the members of the 
other party 


patronage (p. 284) the resources available 
to higher officials, usually opportunities to 
make partisan appointments to offices and 
to confer grants, licenses, or special favors 
to supporters 


pocket veto (p. 294) a presidential veto that 
is automatically triggered if the president 
does not act on a given piece of legislation 
passed during the final 10 days of a 
legislative session 


pork-barrel legislation (or pork) (p. 284) 
appropriations made by legislative bodies 
for local projects that are often not 
needed but that are created so that local 
representatives can win re-election in their 
home districts 


private bill (p. 286) a proposal in Congress 
to provide a specific person with some kind 
of relief, such as a special exemption from 
immigration quotas 


redistricting (p. 282) the process of 
redrawing election districts and redistributing 
legislative representatives; this happens 
every 10 years to reflect shifts in population 
or in response to legal challenges to existing 
districts 


roll-call vote (p. 296) a vote in which each 
legislator’s yes-or-no vote is recorded as 
the clerk calls the names of the members 
alphabetically 


select committees (p. 288) (usually) 
temporary legislative committees set up to 
highlight or investigate a particular issue or 
address an issue not within the jurisdiction 
of existing committees 


seniority (p. 289) the ranking given 

to an individual on the basis of length 
of continuous service on a committee in 
Congress 
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sociological representation (p. 276) a type 


of representation in which representatives 
have the same racial, gender, ethnic, 
religious, or educational backgrounds as 
their constituents. It is based on the 
principle that if two individuals are similar 
in background, character, interests, and 
perspectives, then one can correctly 
represent the other’s views 


Speaker of the House (p. 286) the 

chief presiding officer of the House 

of Representatives; the Speaker is 

the most important party and House 
leader and can influence the legislative 
agenda, the fate of individual pieces of 
legislation, and members’ positions within 
the House 


standing committee (p. 287) a permanent 
committee with the power to propose and 
write legislation that covers a particular 
subject, such as finance or agriculture 


term limits (p. 281) legally prescribed limits 
on the number of terms an elected official 
can serve 


veto (p. 294) the president's constitutional 
power to prevent a bill from becoming a law; 
a presidential veto may be overridden by a 
two-thirds vote of each house of Congress 


whip (p. 287) a party member in the House 
or Senate responsible for coordinating the 
party’s legislative strategy, building support 
for key issues, and counting votes 
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When Donald Trump succeeded 
Barack Obama as president in 
PAO Wem alemlalatslaiccxom alelent=1eelUls) 
challenges, but also a presidency 
more powerful than the institution 
imagined by the Founders. 


| 


10° 


The Presidency 


WHAT GOVERNMENT DOES AND WHY IT MATTERS By 2016, President 
Barack Obama could look back over his two terms in office and reasonably 
claim that he had achieved a number of the goals he had set for himself. 
Under the president’s leadership, the nation’s health care system had been 
significantly redesigned so that, beginning in 2014, health insurance was 
offered to 32 million previously uninsured Americans. With the president’s 
signature in 2010, the Dodd-Frank Wall Street Reform and Consumer Pro- 
tection Act imposed a major set of new regulations on the financial services 
sector, whose practices had been blamed for the “great recession” of 2008. 
The president ended the war in lraq and brought most American troops home 
from Afghanistan. Terrorist mastermind Osama bin Laden was killed by U.S. 
special operations troops. And, in pitched battles with congressional Republi- 
cans, the president forced Congress to end the 2013 government shutdown, 
to agree to an increase in the national debt limit, to accept several of his most 
controversial judicial and executive branch nominees, and, in 2015, to enact a 
controversial nuclear weapons agreement with Iran. 

Obama’s successes reflect the considerable power of the contemporary 
presidency. But President Obama also suffered a number of significant set- 


backs and faced new questions about the propriety of the president’s use of 


A 
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power. Despite throwing his full political weight behind popular new gun control 
legislation, Congress failed to act. His efforts to bring about immigration reform 
and increase the federal minimum wage were blunted. Some of the president’s 
actions, such as the lran agreement, which ended economic sanctions against 
Iran in exchange for an Iranian promise to slow the development of nuclear weap- 
ons, were criticized as an example of presidential overreach and a failure to fully 
consult Congress in matters of foreign policy. Even the president’s health care 
triumph was dampened by the errors, mismanagement, and confusion surround- 
ing the rollout of the program in 2014. Thus, despite Obama’s efforts and notable 
policy successes, the president and the nation continued to confront major prob- 
lems, including budget deficits, unemployment, failing schools, and challenges 
abroad, which would need to be addressed by the new president and new Con- 
gress elected in 2016. 

President Obama’s record of successes and failures is a reflection of the 
strengths and limits of the institution. Obama inherited a presidency considerably 
more powerful than the institution imagined by the framers of the U.S. Constitu- 
tion. In this chapter, we will examine the foundations, powers, and limits of the 
presidency. Ironically, national emergencies present some of the biggest chal- 


lenges to presidents but also have strengthened the office. 
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@ Presidential Power Is Rooted in the Constitution 


The presidency was established by Article II 
of the Constitution, which begins by assert- 
ing “The executive power shall be vested in 
a President of the United States of America.” 
The article goes on to describe the manner 


in which the president is to be chosen and 
defines the basic powers of the presidency. By vesting the executive power in a 
single president, the framers were emphatically rejecting proposals for various 
forms of collective leadership. 

The presidential selection process defined by Article II resulted from a struggle 
between those delegates who wanted the president to be selected by, and thus 
responsible to, Congress and those who preferred that the president be elected 
directly by the people. Direct popular election would create a more independent 
and more powerful presidency. With the adoption of a scheme of indirect election 
through an electoral college, in which the electors would be selected by the state 
legislatures (and elections failing to produce an electoral college majority would 
be resolved in the House of Representatives), the framers hoped to achieve a “re- 
publican” solution: a strong president responsible to state and national legislators 
rather than directly to the electorate. This indirect method of electing the presi- 
dent probably did dampen the power of most presidents in the nineteenth century. 
This conclusion is supported by the fact that, as we shall see later in this chapter, 
presidential power increased as the president developed a closer and more direct 
relationship with a mass electorate. 

The framers’ idea that electors would be chosen by the state legislatures gave 
way during the nineteenth century to various systems of popular selection of the 
electors. This made the presidency a more democratic institution and made the 
president more directly responsible to the American people than to the states. 
Today, in 48 of the 50 states, the candidate who wins a state’s popular vote wins 


The election of the American president does not formally conclude on Election Day in November. 
In December, electors from each state cast their votes for president. The state electoral votes are 
then counted in January in the House of Representatives, which announces the victor. 
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all of that state’s electoral college votes. The presidential candidate with a major- 
ity of votes in the electoral college—not necessarily the candidate with the most 
votes from the people—becomes president. The number of electors assigned to 
each state is equal to its number of representatives in the House and Senate; thus, 
small states are overrepresented in the electoral college. As a result, the electoral 
college system can sometimes distort the outcomes of presidential races when the 
electoral college vote totals are compared with the nationwide popular vote. 

While Section 1 of Article II explains how the president is to be chosen, 
Sections 2 and 3 outline the powers and duties of the president. These two sec- 
tions identify two sources of presidential power. Some presidential powers are 
specifically established by the language of the Constitution. For example, the 
Constitution authorizes the president to make treaties, grant pardons, and nomi- 
nate judges and other public officials. These specifically defined powers granted to 
the president in the Constitution are called the expressed powers of the office and 
cannot be revoked by the Congress or any other agency without an amendment 
to the Constitution. Other expressed powers include the power to receive ambas- 
sadors and command of the military forces of the United States. 

In addition to the president’s expressed powers, Article II declares that the 
president “shall take Care that the Laws be faithfully executed.” Since the laws are 
enacted by Congress, this language implies that Congress is to delegate to the pres- 
ident the power to implement or execute its will. Powers given to the president 
by Congress are called delegated powers (constitutional powers that are assigned 
to one governmental agency but that are exercised by another agency with the ex- 
press permission of the first). In principle, Congress delegates to the president only 
the power the president needs to carry out congressional decisions. So, for exam- 
ple, if Congress determines that air quality should be improved, it might delegate 
to the executive branch the power to identify the best means of bringing about 
such an improvement and the power to implement the actual cleanup process. By 
delegating power to the executive branch, Congress substantially enhances the im- 
portance of the presidency. In most cases, Congress delegates power to executive 
agencies rather than to the president; but as we shall see, contemporary presidents 
have found ways to capture a good deal of this delegated power for themselves. 


Expressed Powers Come Directly from 
the Words of the Constitution 


The president’s expressed powers, as defined by Sections 2 and 3 of Article II, fall 
into several categories: 


1. Military. Article I, Section 2, provides for the power as “Commander in Chief 
of the Army and Navy of the United States, and of the Militia of the several 
States, when called into the actual Service of the United States.” 


2. Judicial. Article II, Section 2, also provides the power to “grant Reprieves and 
Pardons for Offenses against the United States, except in Cases of Impeachment.” 


3. Diplomatic. Article II, Section 2, also provides the power “by and with the 
Advice and Consent of the Senate, to make Treaties.” Article II, Section 3, 
provides the power to “receive Ambassadors and other public Ministers.” 
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4. Executive. Article II, Section 3, authorizes the president to see to it that all the 
laws are faithfully executed; Section 2 gives the chief executive the power to 
appoint, remove, and supervise all executive officers and to appoint all federal 
judges. 

5. Legislative. Article I, Section 7, and Article II, Section 3, give the president the 
power to participate authoritatively in the legislative process. 


Military The president’s military powers are among the most important exercised 
by the chief executive. The position of commander in chief (the role of the presi- 
dent as commander of the national military and the state National Guard units 
when called into service) makes the president the highest military authority in the 
United States. Within the executive branch, the president directs the secretary of 
defense, who heads the vast Defense Department, encompassing all the military 
branches of service. The president also directs the nation’s intelligence network, 
which includes not only the Central Intelligence Agency (CIA) but also the 
National Security Council (NSC), the National Security Agency (NSA), the 
Federal Bureau of Investigation (FBI), and a host of less well-known but very 
powerful international and domestic security agencies. 


Military Sources of Domestic Power The president’s military powers extend 
into the domestic sphere. Article IV, Section 4, provides that the “United States 
shall [protect] every State ... against Invasion ... and . . . domestic Violence,” 
and Congress has made this an explicit presidential power through statutes 
directing the president as commander in chief to discharge these obligations.! 
The Constitution restrains the president’s use of domestic force by providing 
that a state legislature (or governor, when the legislature is not in session) must 
request federal troops before the president can send them into the state to 
provide public order. Yet this proviso is not absolute. First, presidents are not 
obligated to deploy national troops merely because the state legislature or 
governor makes such a request. More important, the president may deploy 
troops in a state or city without a specific request from the state legislature or 
governor if the president considers it necessary to maintain an essential national 
service during an emergency, enforce a federal judicial order, or protect federally 
guaranteed civil rights. 

One historic example of the unilateral use of presidential emergency power, 
even when the state didn’t request it, was the decision by President Dwight 
Eisenhower in 1957 to send troops into Little Rock, Arkansas, against the wishes 
of the state of Arkansas, to enforce court orders to integrate Little Rock’s Central 
High School. The governor of Arkansas, Orval Faubus, had actually posted the 
Arkansas National Guard at the entrance of Central High School to prevent the 
court-ordered admission of nine black students. After an effort to negotiate with 
Governor Faubus failed, President Eisenhower reluctantly sent 1,000 paratroopers 
to Little Rock, who stood watch while the black students took their places in the 
all-white classrooms. 

Military emergencies have typically also led to expansion of the domestic 
powers of the executive branch. This was true during the First and Second 
World Wars and in the wake of the war on terrorism. Within a month of the 
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September 11 attacks, the White House had drafted and Congress had enacted 
the USA PATRIOT Act, expanding the power of government agencies to engage 
in domestic surveillance activities, including electronic surveillance, and restrict- 
ing judicial review of such efforts. The act also gave the attorney general greater 
authority to detain and deport aliens suspected of having terrorist affiliations. 
The following year, Congress created the Department of Homeland Security, com- 
bining offices from 22 federal agencies into one huge new cabinet department 
responsible for protecting the nation from attack and responding to other emer- 
gencies. The White House drafted the actual reorganization plan, but Congress 
weighed in to make certain that the new agency’s workers had civil service and 
union protections. 


Judicial The presidential power to grant reprieves, pardons, and amnesty in- 
volves the power of life and death over all individuals who may be a threat to the 
security of the United States. Presidents may use this power on behalf of a partic- 
ular individual, as did Gerald Ford when he pardoned Richard Nixon in 1974 “for 
all offenses against the United States which he . . . has committed or may have 
committed.” Or they may use it on a large scale, as did President Andrew John- 
son in 1868 when he gave full amnesty to all southerners who had participated 
in the “Late Rebellion,” and President Jimmy Carter in 1977 when he declared 
an amnesty for all the draft evaders of the Vietnam War. President Bill Clinton 
created great controversy with a large number of last-minute pardons issued in 
the final days of his presidency in 2000. President George W. Bush, on the other 
hand, issued fewer pardons than any president in modern times.” 


Diplomatic The president is America’s 
“head of state’—its chief representative 
in dealings with other nations. As head 
of state, the president has the power to 
make treaties for the United States (with 
the advice and consent of the Senate) as 
well as the power to “recognize” other coun- 
tries. Diplomatic recognition means that 
the United States acknowledges a govern- 
ment’s legitimacy and territorial claims. In 
2015, President Obama restored American 
diplomatic ties with Cuba, which had been 
severed by President Eisenhower in 1961 
after the United States’ relations with the 


As the head of state, the president Castro regime deteriorated. The recogni- 
is America’s chief representative in tion power gives the president the almost 
dealings with other countries. Here, unconditional authority to review the 


President Obama meets with Cuban 


; , : claims of any new ruling groups in order 
president Raul Castro after restoring y Fes 


diplomuattevelatonsantd: Cuba to determine if they indeed . control the 
more than 50 years after Dwight D. territory and population of their country so 
Eisenhower had severed ties with that they can commit it to treaties and other 
the country. agreements. 
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In recent years, presidents have expanded the practice of using executive agree- 
ments instead of treaties to establish relations with other countries.* An executive 
agreement is exactly like a treaty because it is a contract between two countries 
that has the force of a treaty, but it does not require the Senate’s “advice and con- 
sent.” (Senate treaty approval requires a two-thirds vote.) Ordinarily, executive 
agreements are used to carry out commitments already made in treaties or laws 
or to arrange for matters well below the level of policy. But when presidents have 
found it expedient to use an executive agreement in place of a treaty, Congress has 
typically acquiesced. 


Executive Power The most important basis of the president’s power as chief 
executive is to be found in Article II, Section 3, which stipulates that the presi- 
dent must see that all the laws are faithfully executed, and Section 2, which 
provides that the president will appoint and supervise all executive officers and 
appoint all federal judges (with Senate approval; after some early controversy, 
presidents’ sole power to remove executive branch officials was accepted). The 
power to appoint the principal executive officers and to require each of them 
to report to the president on subjects relating to the duties of their departments 
makes the president the true chief executive officer (CEO) of the nation. In 
this manner, the Constitution focuses executive power and legal responsibil- 
ity on the president. The president is subject to some limitations because the 
appointment of all such officers, including ambassadors, ministers, and federal 
judges, is subject to majority approval by the Senate. But these appointments 
are at the discretion of the president, and these appointees are generally loyal 
to the president. 


Legislative Power The president plays a role not only in the administration of 
government but also in the legislative process. Two constitutional provisions are 
the primary sources of the president’s power in the legislative arena. The first 
of these is the provision in Article II, Section 3, that the president “shall from 
time to time give to the Congress Information of the State of the Union, and 
recommend to their Consideration such Measures as he shall judge necessary 
and expedient.” 

Delivering a State of the Union address may at first appear to be little 
more than the president’s obligation to make recommendations for Congress’s 
consideration. But as political and social conditions began to favor an increas- 
ingly prominent presidential role, each president, especially since Franklin 
Delano Roosevelt, began to rely on this provision in order to become the pri- 
mary initiator of proposals for congressional action and the principal source for 
public awareness of national issues. Few today doubt that the president and the 
executive branch together are the primary source for many important congres- 
sional actions.* 

The second of the president's legislative powers is the veto power assigned 
by Article I, Section 7.5 The veto power is the president’s constitutional power 
to prevent a bill from becoming a law (see Figure 10.1). It makes the president 
the single most important legislative leader.* No bill vetoed by the president 
can become law unless both the House and the Senate override the veto by a 
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FIGURE 10.1 The Veto Process 
*PL = public law; 107 = number of Congress (107th was 2000-01); 999 = number of the law. 
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two-thirds vote. In the case of a pocket veto, Congress does not have the option of 
overriding the veto but must reintroduce the bill in the new Congress. A pocket 
veto is a presidential veto that is automatically triggered if the president does not 
act on a given piece of legislation passed during the final 10 days of a legislative 
session. Usually, if a president does not sign a bill within 10 days, it automati- 
cally becomes law. But this is true only while Congress is in session. If a president 
chooses not to sign a bill presented within the last 10 days of a legislative session 
and Congress is out of session when the 10-day limit expires such that returning 
the bill to Congress is not possible, the bill is vetoed and dies. 
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Use of the veto varies according to the political situation each president con- 
fronts. President George W. Bush vetoed only 12 bills in his eight-year presidency, 
the lowest per-year average of any president since the nineteenth century. Eleven 
of those vetoes came during his last two years in office, when the Democratic 
Party controlled both houses of Congress. Similarly, 10 of President Obama’s 
12 vetoes occurred during his last two years in office, when Republicans held the 
majority in both Houses. The veto power is effective: more than 90 percent of all 
vetoes in history have been upheld. 

Although not explicitly stated, the Constitution implies that the president 
has the power of legislative initiative—the president’s implied power to bring 
a legislative agenda before Congress. To “initiate” means to originate, and in 
government that can mean power. “Initiative” obviously suggests the ability to 
formulate proposals for important policies, and the president, as an individual 
with a great deal of staff assistance, is able to initiate decisive action more 
frequently than Congress, with its large assemblies that have to deliberate and 
debate before taking action. With some important exceptions, Congress depends 
on the president to set the agenda of public policy. For example, during the 
weeks following September 11, 2001, George W. Bush took many presidential 
initiatives to Congress, and each was given nearly unanimous support. President 
Obama made health care his chief domestic priority and engaged in sharp battles 
with congressional Republicans to win enactment of the Affordable Care Act in 
2010 (known as “Obamacare’”). 

The president’s initiative does not end with congressional policy making and 
the making of laws in the ordinary sense of the term. The president has still another 
legislative role (in all but name) within the executive branch. This is the president’s 
power to issue executive orders (sometimes in the form of presidential memoranda 
to the executive branch). The executive order is a rule or regulation issued by the 
president that has the effect and formal status of legislation, except that it is lim- 
ited to the executive branch. It is first and foremost a normal tool of management, 
a power possessed by virtually any CEO to make “company policy”: rules setting 
procedures, etiquette, chains of command, functional responsibilities, and so on. 
But evolving out of this normal management practice is a recognized presidential 
power to promulgate rules governing the executive branch that have the force of 
law. Most of the executive orders of the president provide for the reorganization of 
structures and procedures or otherwise direct the affairs of the executive branch. 
For example, President Obama signed an executive order in January 2016 aimed 
at reducing gun violence, including plans to extend background checks and 
improve mental health services. Executive orders can also establish new agen- 
cies, as with President Nixon’s order in 1970-71 establishing the Environmental 
Protection Agency. 


Delegated Powers Come from Congress 


Many of the powers exercised by the president and the executive branch are not 
found in the Constitution but are the products of congressional statutes (laws) 
and resolutions. Over the past century, Congress has voluntarily delegated a great 
deal of its own legislative authority to the executive branch. This delegation of 
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power has been an almost inescapable con- 
sequence of the expansion of government 
activity in the United States since the New 
Deal. Given the vast range of the federal 
government’s responsibilities, Congress can- 
not execute and administer all the programs 
it creates and the laws it enacts. Inevitably, 
Congress must turn to the hundreds of 
departments and agencies in the executive 
branch or, when necessary, create new agen- 
cies to implement its goals. Thus, for example, 
in 2002, when Congress sought to protect 
America from terrorist attacks, it established 
the Department of Homeland Security with 
broad powers in the realms of law enforce- 
ment, public health, and immigration. 


The influence of the president and Modern Presidents Have 
the executive branch is widespread Claimed Inherent Powers 
as the executive is responsible for the 


implementation of many laws that Presidents have claimed a third source of 


Congress passes. The executive power beyond expressed and delegated 
branch orchestrated the health insur- powers. These are powers not specified in 
ance enrollment process for millions the Constitution or the law but “powers 


of Americans under the Affordable 


over and beyond those expressly granted in 
Care Act. 


the Constitution or reasonably to be implied 
from express grants.”” These powers are re- 
ferred to as the inherent powers of the presidency and have been asserted by recent 
presidents in times of war or national emergency. Yet not all powerful presidents 
claimed inherent powers. 

For example, after the outbreak of the Civil War in 1861, President Abraham 
Lincoln issued a series of executive orders for which he had no clear legal 
basis. Without Congress in session, Lincoln combined the state militias into a 
90-day national volunteer force, called for 40,000 new volunteers, enlarged the 
regular army and navy, diverted $2 million in unspent appropriations to military 
needs, instituted censorship of the U.S. mail, ordered a blockade of southern 
ports, suspended the writ of habeas corpus in the border states, and ordered 
the arrest by military police of individuals whom he deemed to be guilty of 
engaging in or even just contemplating treasonous actions.® Lincoln asserted 
that these extraordinary measures were necessary to confront this crisis. When 
Congress convened in July, he reported his actions to it, saying that they could 
only be legal if Congress passed a law making them so, which it did. Even though 
Lincoln never claimed inherent powers, his example was used by later presi- 
dents as justification, including George W. Bush in the wake of the September 
11 terror attacks.° 

When North Korean forces invaded South Korea in June 1950, Congress was 
actually prepared to declare war, but President Harry S. Truman decided not to 
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Executive Branches in Comparison 


All democracies have an executive branch, 
but the specific form it takes varies. In 
presidential systems, such as the United 
States, the position of the head of state 
(the symbolic leader of a country) and 
the head of government (the leader 
in charge of the day-to-day running of 
the government) is combined into one 
position—the president. In parliamentary 
systems, these roles are often held by 
different people, with the head of govern- 
ment being the more powerful position. 
For example, in Germany, the head of gov- 
ernment is the prime minister (called the 


chancellor), while the head of state is the 
president, who plays a largely ceremonial 
role similar to the United Kingdom’s queen. 

Most democracies use parliamentary 
executive systems, though presidential 
systems are common in the Americas, in 
part due to the historical influence of the 
United States. A small but growing group of 
countries use a hybrid “semi-presidential” 
system. France, for instance, divides the 
executive between a powerful head of state 
(the president) and the head of government 
(the prime minister), who have different 
but (theoretically) equal powers. 


Presidential Parliamentary 
Examples United States, Mexico, United Kingdom, India, 
Brazil Germany, Japan 
Executive title President Prime Minister, Chancellor, etc. 
Is the executive the... 
Head of state? Yes No 
Head of government? Yes Yes 
Executive elected by... voters* parliament 
Term in office Fixed by law Subject to support of the 
parliament 
Separation of powers Yes No; the PM is a member of 
the parliament 
Executive role in legislating Veto power Initiates most bills 


*In the United States, the president is elected by the Electoral College, not by the voters directly. Other presidential 


systems have the voters directly elect the president. 


ask for congressional action. Instead, Truman asserted the principle that the presi- 
dent and not Congress could decide when and where to deploy America’s mili- 
tary might. Truman dispatched American forces to Korea without a congressional 
declaration, and in the face of the emergency, Congress felt it had to acquiesce 
and approved money to finance the conflict. This became the pattern for 
future congressional-executive relations in the military realm: the wars in Vietnam, 
Bosnia, Afghanistan, and Iraq, as well as a host of lesser conflicts, were all fought 
without formal declarations of war. 

In 1973, Congress responded during the Vietnam War to presidential unilat- 
eralism by passing the War Powers Resolution over President Richard Nixon’s 
veto. This law states that the president can send troops into action abroad only by 
authorization of Congress or if American troops are already under attack or serious 
threat. It reasserted the principle of congressional war power, required the presi- 
dent to inform Congress of any planned military campaign, and stipulated that 
forces must be withdrawn within 60 days unless Congress acts to extend military 
action. Presidents, however, have often ignored the War Powers Resolution, claim- 
ing inherent executive power to defend the nation. 

President George W. Bush responded to the 2001 attacks by Islamist terror- 
ists by organizing a major military campaign to overthrow the Taliban regime in 
Afghanistan, which had sheltered the terrorists. In 2003, Bush ordered the inva- 
sion of Iraq, which he accused of posing a threat to the United States. In both 
instances, Congress passed resolutions approving the president’s actions before- 
hand, but the president was careful to assert that he did not need congressional 
authorization. President Obama, for his part, made frequent use of special opera- 
tions forces and unmanned aerial vehicles (or drones) to conduct military opera- 
tions, and Congress was not consulted. Thus, in 2015, members of Congress and 
other Americans learned of drone strikes against leaders of the terrorist group 
the Islamic State of Iraq and Syria (ISIS) only as the strikes were being reported 
by the media. 


@ Institutional Resources of Presidential 
Power Are Numerous 


Constitutional sources of power are not the 
only resources available to the president. 
Presidents have at their disposal a variety of 
other formal and informal resources that 
have important implications for their ability 
to govern (see Figure 10.2). Indeed, without 
these other resources, presidents would lack 
the ability—the tools of management and public mobilization—to make much use 
of the power and responsibility given to them by Congress. Let us first consider the 
president’s formal institutional resources and then, in the section following, turn to 
the more informal political resources that affect a president’s capacity to govern, in 
particular the president’s base of popular support. 
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FIGURE 10.2 The Institutional Presidency 


THE PRESIDENT 


The Cabinet Is Often Distant from the President 


In the American system of government, the Cabinet is the traditional but informal 
designation for the heads (secretaries, or chief administrators) of all the major fed- 
eral government departments. Cabinet secretaries are appointed by the president 
with the consent of the Senate. The Cabinet has no constitutional status. Unlike 
in Great Britain and many other parliamentary countries, where the cabinet is the 
government, the American Cabinet meets but makes no decisions as a group. The 
Senate must approve each appointment, but Cabinet members are responsible to 
the president, not to the Senate or to Congress at large. Since Cabinet appointees 
generally have not shared political careers with the president or one another and 
since they may meet literally for the first time only after their selection, the forma- 
tion of an effective governing group out of this diverse collection of appointments 
is highly unlikely. 
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The White House Staff Constitutes the 
President’s Eyes and Ears 


The White House staff is composed mainly of analysts and advisers who are closest 
to, and most responsive to, the president’s needs and preferences.!° Although many 
of the top White House staff members are given the title “special assistant” for a 
particular task or sector, the types of judgments they are expected to make and 
the kinds of advice they are supposed to provide are a good deal broader and more 
generally political than those coming from the Executive Office of the President 
or from the cabinet departments. The members of the White House staff also tend 
to be more closely associated with the president than are other presidentially 
appointed officials. 

From an informal group of fewer than a dozen people (popularly called the 
Kitchen Cabinet—advisers to whom the president turns for counsel and guidance; 
members of the official Cabinet may or may not also be members of the Kitchen 
Cabinet) and no more than four dozen at its height during the Roosevelt presi- 
dency in 1937, the White House staff has grown substantially.'!! Nixon employed 
550 people in 1972. In Obama’s second term, the White House staff numbered 
approximately 450. In the spirit of transparency, the White House lists their names, 
positions, and salaries on the White House website. 


The Executive Office of the President Is a Visible 
Sign of the Modern Strong Presidency 


The Executive Office of the President (EOP) is a major part of what is often called 
the “institutional presidency’—the permanent agencies that perform defined 
management tasks for the president. Created in 1939, the EOP is composed of 
between 1,500 and 2,000 highly specialized people who work for EOP agencies. 
The most important and largest EOP agency is the Office of Management and 
Budget (OMB). Its roles in preparing the national budget, designing the president’s 
program, reporting on agency activities, and overseeing regulatory proposals make 
OMB personnel part of virtually every conceivable presidential responsibility. The 
status and power of the OMB have grown in importance with each successive 
president. The process of budgeting at one time was a “bottom-up” procedure, with 
expenditure and program requests passing from the lowest bureaus through the 
departments to “clearance” in the OMB and hence to Congress, where each agency 
could be called in to reveal what its “original request” was before the OMB revised 
it. Now the budgeting process is “top-down”: the OMB sets priorities for agencies 
as well as for Congress. 

The staff of the Council of Economic Advisers (CEA) constantly analyzes the 
economy and economic trends and attempts to give the president the ability to 
anticipate events rather than waiting for and reacting to them. The Council on 
Environmental Quality was designed to do for environmental issues what the CEA 
does for economic issues. The NSC is composed of designated cabinet officials and 
others spanning military, diplomatic, and intelligence areas who meet regularly 
with the president to give advice on national security matters. Other EOP agencies 
perform more specialized tasks. 
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The Vice Presidency Has Become More 
Important since the 1970s 


The vice presidency is a constitutional anomaly even though the Constitution cre- 
ated the office along with the presidency. The vice president exists for two pur- 
poses only: to succeed the president in case of death, resignation, or incapacity and 
to preside over the Senate, casting a tie-breaking vote when necessary. '? 

The main value of the vice president as a political resource for the president is 
electoral. Traditionally, presidential candidates choose running mates who can win the 
support of at least one state (preferably a large one) not otherwise likely to support 
the ticket. It is very doubtful that John Kennedy would have won in 1960 without 
his vice-presidential candidate, Texan Lyndon Johnson, and the contribution Johnson 
made to winning his home state. Another rule holds that the vice-presidential 
nominee should provide some regional balance and, wherever possible, some bal- 
ance among various ideological or ethnic subsections of the party. In 2016, Donald 
Trump chose Governor Mike Pence of Indiana as his running mate for a num- 
ber of reasons. First, Indiana is a state Trump had to carry to win the election. 
Second, Pence, a former host of conservative radio and television talk shows, was 
well known among conservatives. His radio and television background also meant 
that Pence was an experienced public speaker. Third, Pence served in Congress for 
12 years. He worked to reassure skeptical party leaders that Trump was a qualified 
candidate. Fourth and most important, Pence is a devout Christian who is very well 
regarded by social conservatives. 

As the institutional presidency has grown in size and complexity, most presi- 
dents of the past 25 years have sought to use their vice presidents as a manage- 
ment resource after the election. President George W. Bush granted unprecedented 
power and responsibility to his vice president, Dick Cheney, who helped shape 
the “war on terror.” In the Obama White House, Vice President Joe Biden was said 
to be regarded as the “skeptic-in-chief.”!> Biden’s role was to question and criti- 
cize policy recommendations made to the president until, of course, the president 
made a decision, at which point the vice president fell loyally in step. 


The First Spouse Has Become Important to Policy 


The president serves as both chief executive and chief of state—the equivalent of 
Great Britain’s prime minister and monarch rolled into one, simultaneously leading 
the government and representing the nation at official ceremonies and functions. 
Because they are generally associated with the head-of-state aspect of America’s 
presidency, presidential spouses are usually not subject to the same degree of me- 
dia scrutiny or partisan attack as the president. Traditionally, most first ladies have 
limited their activities to the ceremonial portion of the presidency. First ladies greet 
foreign dignitaries, visit other countries, and attend important national ceremonies. 
Some first spouses, however, have had considerable influence over policy. 
Franklin Roosevelt’s wife, Eleanor, was widely popular but also widely criti- 
cized for her active role in many elements of her husband’s presidency. During 
the 1992 campaign, Bill Clinton often implied that his wife would be active in the 
administration; he joked that voters would get “two for the price of one.” After the 
election, Hillary Clinton took a leading role in many policy areas, most notably 


INSTITUTIONAL RESOURCES OF PRESIDENTIAL POWER ARE NUMEROUS 327 


Mike Pence is devoutly Christian and socially conservative. He helped improve Donald 
Trump's electoral appeal among social conservatives and establishment Republicans. 


heading the administration’s health care reform effort. She also became the first 
first lady to win public office on her own, winning a seat in the U.S. Senate from 
New York in 2000. She also ran for the presidency in 2008 and 2016, having served 
as Barack Obama’s secretary of state from 2009 to 2013. Melania Trump is the 
first foreign-born first lady in almost 200 years. With no political or public affairs 
experience, Mrs. Trump said that she would be a traditional first lady. Given the 
current expectation that the first spouse should assume some public responsibil- 
ity, however, Mrs. Trump seems likely to take on some visible role in the Trump 
administration. 


Party, Popular Mobilization, and Administration 
Make Presidents Stronger 


During the nineteenth century, Congress 

Explain how modern was America’s dominant institution of gov- 

presidents have become ernment, and members of Congress some- 

even more powerful times treated the president with disdain. 

Today, however, no one would assert that 

the presidency is unimportant. Presidents 

seek to dominate the policy-making process and claim the inherent power to lead 

the nation in time of war. The expansion of presidential power over the course of 

the past century has come about not by accident but as the result of an ongoing 
effort by successive presidents to enlarge the powers of the office. 

Generally, presidents can expand their power in two ways: through popular 

mobilization and through the administration. First, presidents may use popular 
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appeals to create a mass base of support that will allow them to dominate their 
political foes, a tactic called “going public.”'4 Second, presidents may seek to bolster 
their control of established executive agencies or to create new administrative in- 
stitutions and procedures that will reduce their dependence on Congress and give 
them a more independent governing and policy-making capability. Perhaps the 
most obvious example of this is the use of executive orders to achieve policy goals 
in lieu of seeking to persuade Congress to enact legislation. 

Presidents do have a third possible tool: their political party. Each president has 
relied on his own party to implement his legislative agenda. In 2015, for example, 
President Obama relied on congressional Democrats to prevent rejection of his 
agreement with Iran to limit its nuclear program in the face of virtually unanimous 
Republican opposition. However, the president does not control his party; party 
members have considerable autonomy. Moreover, in America’s system of separated 
powers, the president’s party may be in the minority in Congress and unable to 
do much for the chief executive’s programs. Consequently, although their party 
is valuable to chief executives, it has not been a fully reliable presidential tool. As 
a result, contemporary presidents are more likely to use the two other methods, 
popular mobilization and executive administration, to achieve their political goals. 


Going Public Means Trying to Whip Up the People 


During the nineteenth century, it was considered inappropriate for presidents to 
engage in personal campaigning on their own behalf or in support of programs and 
policies. When Andrew Johnson broke this unwritten rule and made a series of 
speeches vehemently seeking public support for his Reconstruction program, even 
some of Johnson’s most ardent supporters were shocked at what they saw as his lack of 
decorum and dignity. The president’s opponents cited his “inflammatory” speeches 
in one of the articles of impeachment drafted 
by the Congress pursuant to the first impeach- 
ment trial of a president in history.!> 

In the twentieth century, though, popular 
mobilization became a favored weapon in the 
political arsenals of most presidents. Among 
modern presidents, the one who used public 
appeals most effectively was Franklin Delano 
Roosevelt (FDR). FDR was “firmly persuaded 
of the need to form a direct link between 
the executive office and the public.” He 
developed a number of tactics aimed at forg- 
ing such a link. He made important use of the 
new electronic medium, the radio, to reach 
millions of Americans. In his famous “fireside 
chats,” the president, or at least his voice, came 
into every living room in the country to discuss 
programs and policies and generally to assure 


President Franklin Delano Roosevelt’s 
direct appeals to the American people 
allowed him to “reach over the heads” 
of congressional opponents and force 
Americans that he was aware of their difficul- them to follow his lead because their 


ties and working diligently toward solutions. constituents demanded it. 
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FDR was also an innovator in the realm of what is now called press relations. 
When he entered the White House, FDR faced a mainly hostile press typically con- 
trolled by conservative members of the business establishment. As the president 
wrote, “All the fat-cat newspapers—85 percent of the whole—have been utterly 
opposed to everything the Administration is seeking.”!’ FDR hoped to use the 
press to mold public opinion, but to do so he needed to circumvent the editors and 
publishers who were generally unsympathetic to his goals. To this end, he worked 
to cultivate the reporters who covered the White House. FDR made himself avail- 
able for biweekly press conferences, where he offered candid answers to reporters’ 
questions and made certain to make important policy announcements that would 
provide the reporters with significant stories for their papers.!® 

Every president since FDR has sought to craft a public-relations strategy that 
would emphasize the incumbent's strengths and maximize his popular appeal. For 
John F. Kennedy, handsome and quick-witted, the televised press conference was 
an excellent public-relations vehicle. Both Bill Clinton and Barack Obama made 
extensive use of televised town meetings—carefully staged events that gave the 
presidents an opportunity to appear to consult with rank-and-file citizens about 
goals and policies without having to face pointed questions preferred by reporters. 
President Obama was a talented and effective speaker who often relied on his own 
speaking abilities rather than material crafted by the Communications Office. 


Going Public Online President Obama was also the first to make full use of 
another communication medium—the Internet. Drawing on the interactive tools 
of the Web, Obama’s 2008 and 2012 campaigns changed the way politicians 
organize supporters, advertise to voters, defend against attacks, and communicate 
with their constituents.'? Donald Trump’s and Hillary Clinton’s presidential cam- 
paigns in 2016 followed his example. Trump and Clinton made particular use of 
Twitter to communicate with millions of voters, bypassing traditional media. 

The Internet has changed not only the way modern presidents campaign but 
also how they govern. The Whitehouse.gov website keeps the president’s constit- 
uents abreast of his policy agenda with a weekly streaming video address by the 
president, press briefings, speeches and remarks, a daily blog, photos of the presi- 
dent, the White House schedule, and other information. Virtually everything the 
president does is recorded online. YouTube aired Obama’s press conferences and 
public appearances on a daily basis. Every presidential address is now streamed 
live online. 

Circumventing television and other traditional media, the Internet allows the 
president to reach citizens directly. In 2014, Obama broke new media ground 
again, appearing on the comic website Funny or Die’s program Between Two Ferns, 
where he was interviewed by comic actor Zach Galifianakis. Obama’s purpose 
was to reach out to uninsured young people to prod them to sign up for medical 
insurance. Obama’s Facebook page offered another way to reach his constituents 
and the causes they care about, and as of July 2016, Obama’s Twitter page had 
76 million followers. These new media forums facilitate direct communication 
between the president and the people, creating a virtual network of constituents. 
Like FDR in the 1930s and ’40s and Kennedy in the 1960s, Obama may have 
changed how future presidents govern. 
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The Limits of Going Public Some presidents have been able to make effective use 
of popular appeals to overcome congressional opposition. Popular support, though, 
has not been a firm foundation for presidential power. The public is notoriously 
fickle. President George W. Bush maintained an approval rating of over 70 percent 
for more than a year following the September 11, 2001, terrorist attacks. By the 
end of 2005, however, Bush’s approval rating had dropped to 39 percent as a result 
of the growing unpopularity of the Iraq War, the administration’s inept handling 
of hurricane relief, and several White House scandals, including the conviction of 
Vice President Cheney’s chief of staff on charges of lying to a federal grand jury. 
Between the time President Obama took office in 2009 and May 2016, his public 
approval ranged from a high of 76 percent in January 2009 to a low of 36 percent 
in the fall of 2014.” Such declines in popular approval during a president’s term in 
office are nearly inevitable and follow a predictable pattern.*! Presidents generate 
popular support by promising to undertake important programs that will contrib- 
ute directly to the well-being of large numbers of Americans. Almost without ex- 
ception, presidential performance falls short of promises and popular expectations, 
leading to a decline in public support and the ensuing weakening of presidential 
influence.”* It is a rare American president, such as Bill Clinton, who exits the 
White House more popular than when he went in. 


The Administrative Strategy Increases Presidential Control 


Contemporary presidents have increased the administrative capabilities of their 
office in four ways. First, they have enhanced the reach and power of the EOP. 
Second, they have sought to increase White House control over the federal bureau- 
cracy. Third, they have expanded the role of executive orders. Fourth, they have 
made frequent use of signing statements and other instruments of direct presiden- 
tial governance. Taken together, these four components of what might be called the 
White House “administrative strategy” have given presidents a capacity to achieve 
their programmatic and policy goals even when they are unable to secure congres- 
sional approval. Indeed, some recent presidents have been able to accomplish a 
great deal with remarkably little congressional, partisan, or even public support. 


The Executive Office of the President The EOP has grown from six adminis- 
trative assistants in 1939 to today’s several hundred employees working directly 
for the president in the White House office along with some 2,500 individuals 
staffing the divisions of the Executive Office.”* The creation and growth of the 
White House staff give the president an enormously enhanced capacity to gather 
information, plan programs and strategies, communicate with constituencies, and 
exercise supervision over the executive branch. The staff multiplies the president's 
eyes, ears, and arms, becoming a critical instrument of presidential power.” 

In particular, the OMB serves as a potential instrument of presidential control 
over federal spending and hence a mechanism through which the White House has 
greatly expanded its power. In addition to its power over the federal budget process 
(discussed earlier), the OMB has the capacity to analyze and approve all legislative 
proposals, not only budgetary requests, emanating from all federal agencies before 
they are submitted to Congress. This procedure, now a matter of routine, greatly 
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enhances the president’s control over the entire executive branch. All legislation 
originating in the White House and all executive orders also go through the OMB.?> 
Thus, through one White House agency, the president has the means to exert major 
influence over the flow of money and the shape and content of national legislation. 


Regulatory Review A second tactic that presidents have used to increase their 
power and reach is the process of regulatory review, through which they have 
sought to seize control of rule making by the agencies of the executive branch 
(see also Chapter 11). Whenever Congress enacts a statute, the statute’s actual 
implementation requires the promulgation of hundreds of rules by the agency 
charged with administering the law and giving effect to the will of Congress. Some 
congressional statutes are quite detailed and leave agencies with relatively little 
discretion. Typically, however, Congress enacts a relatively broad statement of 
legislative intent and delegates to the appropriate administrative agency the power 
to fill in many important details.?° In other words, Congress typically says to an 
administrative agency, “Here is the problem: deal with it.””’ 

The discretion Congress delegates to administrative agencies has provided re- 
cent presidents with an important avenue for expanding their own power. During 
his administration, President Clinton issued 107 directives to administrators order- 
ing them to propose specific rules and regulations. In some instances, the language 
of the rule to be proposed was drafted by the White House staff; in other cases, the 
president asserted a priority but left it to the agency to draft the precise language 
of the proposal. President George W. Bush continued the Clinton-era practice of 
issuing presidential directives to agencies to spur them to issue new rules and regu- 
lations. Obama’s first regulatory director, Cass Sunstein, not only issued a number 
of major regulatory directives to federal agencies but also launched a “look back” 
program. Under this program, the administration sought to eliminate several hun- 
dred existing rules it deemed obsolete.*® In 2015, Obama sought new regulations 
governing power plant emissions, overtime pay for workers, the educational prac- 
tices of career (for-profit) colleges, and a host of other matters. 


Governing by Decree: Executive Orders Another mechanism through which con- 
temporary presidents have sought to enhance their power to govern unilaterally is 
the use of executive orders and other forms of presidential decrees, including execu- 
tive agreements, memoranda, national security findings and directives, proclamations, 
reorganization plans, signing statements, and a host of other tools.”? Executive orders 
have a long history in the United States and have been the vehicles for a number 
of important government policies, including the purchase of Louisiana, the annexa- 
tion of Texas, the emancipation of the slaves, the internment of people of Japanese 
descent, the desegregation of the military, the initiation of affirmative action, and the 
creation of important federal agencies, among them the Environmental Protection 
Agency, the Food and Drug Administration, and the Peace Corps.*° 

Presidents may not use executive orders to issue whatever commands they 
please. The use of such decrees is bound by law. If a president issues an execu- 
tive order, proclamation, directive, or the like, in principle he does so pursuant to 
the powers granted to him by the Constitution or delegated to him by Congress, 
usually through a statute. When presidents issue such orders, they generally state 
the constitutional or statutory basis for their actions. For example, when President 
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Truman ordered the desegregation of the armed services, he did so pursuant to his 
constitutional powers as commander in chief. Where an executive order has no 
statutory or constitutional basis, the courts have held it to be void.*! 

President George W. Bush did not hesitate to use executive orders, issuing 
nearly 300 during his two terms. During his first months in office, Bush issued 
orders prohibiting the use of federal funds to support international family planning 
groups that provided abortion counseling services and limiting the use of embry- 
onic stem cells in federally funded research projects. Throughout his administra- 
tion, Bush made very aggressive use of executive orders in response to the threat 
of terrorism. In November 2001, for example, he issued a directive authorizing the 
creation of military tribunals to try noncitizens accused of involvement in acts of 
terrorism against the United States. In the first seven years of his presidency, Barack 
Obama issued 242 executive orders and 219 presidential memoranda, using some 
of them to reverse executive orders of his predecessor (just as Bush reversed some of 
those of the Clinton years). Obama’s executive orders authorized stem cell research, 
restored funding for international family planning organizations, opened access to 
presidential papers, enhanced federal gun regulations, and barred improper inter- 
rogation methods of detainees captured by the United States.** In 2014, Obama 
issued executive orders that would protect some 4 million undocumented 
immigrants from the threat of deportation. These orders provoked an outcry form 
congressional Republicans, and in 2016, the eight-member Supreme Court (in the 
wake of Justice Antonin Scalia’s death) divided 4-4 on the case.** The tie left intact 
a lower court ruling blocking the order within its own jurisdiction but not invali- 
dating the order itself. 


In 2014, President Obama issued an executive order that would shield millions of immigrants 
from deportation. In 2016 the validity of Obama's order was called into question when the 
Supreme Court split 4-4 over a lower court decision against the president. 
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Signing Statements To negate congressional actions to which they object, 
recent presidents have made frequent and calculated use of presidential signing 
statements.** The signing statement is an announcement made by the president 
at the time of signing a congressional enactment into law, often presenting the 
president’s interpretation of the law in addition to the usually innocuous remarks 
about the many benefits the law will bring the nation. Occasionally presidents have 
used signing statements to point to sections of the law they deem improper or even 
unconstitutional and to instruct executive branch agencies how to execute the 
law.*> In 2013, for example, President Obama signed a bill containing a provision 
requiring the president to notify Congress before transferring any prisoner from 
Guantanamo Bay. In his signing statement, Obama declared that the provision 
was unconstitutional; and in 2014 he failed to notify Congress when he exchanged 
five Guantanamo prisoners for an American being held in Afghanistan. 

Presidents have made signing statements throughout American history, though 
many were not recorded and did not become part of the official legislative record. 
Ronald Reagan’s attorney general, Edwin Meese, is generally credited with trans- 
forming the signing statement into a significant tool of presidential direct action.*® 

With the way paved, Reagan and his successors proceeded to use detailed and art- 
fully designed signing statements (prepared by the Department of Justice) to attempt 
to reinterpret congressional enactments. For example, when signing the Safe Drinking 
Water Act Amendments of 1986, Reagan issued a statement that interpreted sections 
of the act to allow discretionary enforcement when the Congress seemed to call for 
mandatory enforcement.*’ Reagan hoped the courts would accept his version of the 
statute when examining subsequent enforcement decisions. In other cases, Reagan 
used his signing statements to attempt to nullify portions of statutes. George W. Bush 
issued 161 signing statements. Within these 161 statements, however, Bush inserted 
nearly 1,200 specific signing statement provisions—more than twice as many provi- 
sions as all past presidents combined—using them to rewrite the law on numerous 
occasions. As a candidate, Obama criticized Bush’s prolific use of signing statements 
but did not entirely abandon the practice as president. In his first seven years in office, 
Obama issued 32 signing statements containing 102 specific provisions.** 


Presidential Power Has Limits 


Though the “administrative strategy” has provided presidents with a host of new 
powers, presidents are not dictators or kings. The president is limited in the imple- 
mentation of his legislative agenda by the party in control of the House and Senate. 
As Figure 10.3 shows, presidential success on congressional votes is much higher 
when his party is in the majority in Congress. In periods of divided government, 
when one or both houses of Congress are controlled by the opposition party, the 
president has much more difficulty implementing his agenda. 

The president’s power is also limited by the congressional power of the purse. 
In 2011 and again in 2013, Congress demonstrated that its control over federal 
spending and borrowing papers could force the president to pay attention to the 
legislative branch. In the budget battle of 2013, Republicans used their control of 
the House of Representatives to shut down most government agencies for more 
than two weeks until a budgetary compromise was reached. 
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FIGURE 10.3 Presidential Success on Congressional Votes, 1953-2013* 


Presidents have more success in Congress when their party is in the majority. Can 
you identify the periods when presidents had majority support in Congress and when 
they did not? 


*Percentages based on votes on which presidents took a position. 
SOURCE: Congressional Quarterly, http://media.cq.com/votestudies (accessed 3/17/14). 
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Another area in which the president has limited 
influence is the overall state of the national econ- 
omy. The public frequently blames or rewards the 
president for economic performance; the Consumer 
Confidence Index, a measure of how optimistic con- 
sumers are about the future of the economy, is a very 
good indicator of a sitting president’s chances for 
re-election. But the president’s actual impact on the 
economy is limited. Unemployment and inflation, 

Because of the two important indicators of economic health, are 

Federal Government SHUTDOWN, subject to macroeconomic conditions largely outside 
All National Parks the president’s control, such as consumer demand or 

Are CLOSED. the productivity of workers. What influence the fed- 

eral government does have is exercised mainly by the 
chair of the Federal Reserve, an independent agency. 


While presidents are more 
powerful today than they were 


200 years ago, they are still . 
subject to constitutional checks The Presidency 


and balances. This process can 
lead to frustration, such as the a n d You r Fi u tu i e 


2013 government shutdown. 


The framers of the Constitution created a system of 

government in which the Congress and the executive 
branch were to share power. At least since the New Deal of the 1930s, however, the 
powers of Congress have waned, whereas those of the presidency have expanded. 
Louis Fisher, a leading authority on the separation of powers, recently observed that 
in what are arguably the two most important policy arenas, national defense and 
the federal budget, the powers of Congress have been in decline for at least the past 
50 years.*® The last time Congress exercised its constitutional power to declare 
war was 1942, and yet, since that time, American forces have been committed to 
numerous conflicts around the world by order of the president. 

What might the growth of presidential power mean for students reading this 
book today? It might mean that policies they favor can more easily become the law 
of the land. Congress works slowly, while the president can work quickly—making 
law by the stroke of a pen. Presidential strength works both ways, however: for 
those who oppose a particular policy or have qualms about some aspect of it, 
the stroke of the presidential pen might seem hasty and autocratic. Proponents of 
quick and unilateral presidential action should be careful what they wish for. They 
may not always welcome the action. 

A powerful presidency, a weak Congress, and a partially apathetic electorate 
make for a dangerous mix. Who we vote into the office of the president 
matters. The “Who Participates?” feature on the facing page shows who voted for 
Donald Trump in 2016. 
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WHO PARTICIPATES? 


Who Voted for 
Donald Trump in 2016? 


AN =Z—) 

18-29 30-44 45-64 65+ 
Race 

White African American Hispanic 

Asian American Other 
Income 
E1510 0) 010) $50,000-$99,999 $100,000+ 

Sex e@ Trump 


() Col ditevarerslael (erates 


Men Women 


SOURCE: "2016 Election Exit Polls," Washington Post, 
November 10, 2016,www.washingtonpost.com/graphics/politics/ 
2016-election/exit-polls/ (accessed 11/10/16). 
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Contact the White House 


After he or she is elected, the president is expected to represent all 
Americans. Ask a question or share your view on a policy with the president 
and White House staff via 


Create a petition at regarding an issue 
you Care about, and try to get as many signatures as possible. 


Watch a few recent presidential speeches, including this year’s State of 
the Union address, on YouTube. Share your views with your fellow students, 
Ligts)ale\seurelale mm clanliNa 
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4. Executive agreements are exactly like 


treaties except that (p. 319) 

a) executive agreements involve only 
domestic, not international, affairs. 

b) the Constitution explicitly mentions 
the president’s ability to make 
executive agreements. 

c) executive agreements do not 
require the Senate’s “advice and 
consent.” 

d) executive agreements are ordinarily 
used to carry out commitments not 
already made in treaties or laws. 

e) executive agreements require 
a two-thirds approval vote in the 
Senate. 


. What are the requirements for overrid- 

ing a presidential veto? (pp. 319-20) 

a) 50 percent plus one vote in both 
houses of Congress 

b) two-thirds vote in both houses of 
Congress 

c) two-thirds vote in the Senate only 

d) three-fourths vote in both houses 
of Congress 

e) A presidential veto cannot be 
overridden by Congress. 


. When the president issues a rule 
or regulation that reorganizes 

or otherwise directs the affairs 

of the executive branch, it is called 
(p. 321) 

a) an executive agreement. 

b) an executive order. 

c) an executive mandate. 

d) administrative oversight. 

e) legislative initiative. 


. The War Powers Resolution of 1973 


was an act passed by Congress that 

(p. 324) 

a) required the CIA to collect intel- 
ligence on all Americans born ina 
foreign country. 

b) outlawed presidential use of 
executive agreements. 

c) created the National Security 
Council. 

d) granted the president the authority 
to declare war. 

e) stipulated that military forces must 
be withdrawn within 6O days in the 
absence of a specific congressional 
authorization for their continued 
deployment. 


8. 


10. 


all. 


Approximately how many people work 
for agencies within the Executive Office 
of the President? (p. 326) 

ae 2 bit0150 

b) 500 to 750 

c) 1,500 to 2,000 

d) 4,500 to 5,000 

e) over 10,000 


. The Office of Management and Budget 


is part of (p. 326) 

a) the Executive Office of the 
President. 

b) the White House staff. 

c) the Cabinet. 

d) the Council of Economic Advisers. 

e) the Kitchen Cabinet 


Which of the following statements 
about vice presidents is not true? 
(p. 327) 

a) The vice president succeeds 
the president in case of death, 
resignation, or incapacitation. 

b) The vice president casts the 
tie-breaking vote in the Senate 
when necessary. 

c) The vice president also serves 
as an honorary member of the 
Supreme Court. 

d) Modern presidents often use their 
vice presidents as a management 
resource. 

e) Presidential candidates typically 
select a vice-presidential 
candidate who is likely to 
bring the support of a state 
that would not otherwise support 
the ticket. 


What are two ways that presidents can 

expand their power? (pp. 328-29) 

a) avoiding popular appeals 
and loosening their control of 
executive agencies 

b) using popular appeals and bolster- 
ing their control of executive 
agencies 

c) using popular appeals and 
loosening their control of 
executive agencies 

d) avoiding popular appeals and 
bolstering their control of executive 
agencies 

e) weakening national partisan institu- 
tions and bolstering their control of 
executive agencies 
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412. When the president makes an an- 
nouncement about his interpretation of 
a congressional enactment that he is 
signing into law, it is called (p. 334) 
a) a signing statement. 
b) a line-item veto. 


Key Terms 


c) an executive order. 
d) legislative initiative. 
e) executive privilege. 


Cabinet (p. 325) the secretaries, or chief 
administrators, of the major departments of 
the federal government; Cabinet secretaries 
are appointed by the president with the 
consent of the Senate 


commander in chief (p. 317) the role of 
the president as commander of the national 
military and the state National Guard units 
(when called into service) 


delegated powers (p. 316) constitutional 
powers that are assigned to one governmental 
agency but that are exercised by another 
agency with the express permission of 

the first 


executive agreement (p. 319) an agreement, 
made between the president and another 
country, that has the force of a treaty but 
does not require the Senate’s “advice and 
consent” 


Executive Office of the President 

(EOP) (p. 326) the permanent agencies 
that perform defined management tasks 
for the president; created in 1939, the EOP 
includes the OMB, the CEA, the NSC, and 
other agencies 


executive order (p. 321) a rule or regulation 
issued by the president that has the effect 
and formal status of legislation 


expressed powers (p. 316) specific powers 
granted by the Constitution to Congress 
(Article 1, Section 8) and to the president 
(Article II) 


inherent powers (p. 322) powers claimed 
by a president that are not expressed in the 
Constitution but are inferred from it 


Kitchen Cabinet (p. 326) an informal group 
of advisers to whom the president turns 

for counsel and guidance; members of the 
official Cabinet may or may not also be 
members of the Kitchen Cabinet 


legislative initiative (p. 321) the president's 
implied power to bring a legislative agenda 
before Congress 


pocket veto (p. 320) a presidential veto that 
is automatically triggered if the president 
does not act on a given piece of legislation 
passed during the final 10 days of a 
legislative session 


signing statements (p. 334) 
announcements made by the president when 
signing bills into law, often presenting the 
president’s interpretation of the law 


veto (p. 319) the president’s constitutional 
power to prevent a bill from becoming 

a law; a presidential veto may be overridden 
by a two-thirds vote of each house of 
Congress 


War Powers Resolution (p. 324) a 
resolution of Congress that the president 
can send troops into action abroad only 
by authorization of Congress or if American 
troops are already under attack or serious 
threat 


White House staff (p. 326) analysts 
and advisers to the president, each of 
whom is often given the title “special 
assistant” 
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Government bureaucracies affect 
ordinary Americans in countless 
ways. For example, the Environ- 
mental Protection Agency (EPA) 
proposes and enforces regulations 
that protect Americans’ health and 
the environment. Here, an EPA 
worker vacuums a gasoline-like 
substance that contains the 
cancer-causing chemical benzene 
from the South Platte River, north 
(om DY=1 ahs) em Oxo) (o)g-lelon 
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Bureaucracy 


WHAT GOVERNMENT DOES AND WHY IT MATTERS Americans depend on 
government bureaucracies to accomplish the most spectacular achievements 
as well as the most mundane. Yet they often do not realize that public bureau- 
cracies are essential for providing the services they use every day and rely on 
in emergencies. On a typical day, a college student might check the weather 
forecast, drive on an interstate highway, mail the rent check, drink from a public 
water fountain, check the calories on the side of a yogurt container, attend a class, 
go online, and meet a relative at the airport. Each of these activities is possible 
because of the work of a government bureaucracy: the U.S. Weather Service, 
the U.S. Department of Transportation, the U.S. Postal Service, the Environmen- 
tal Protection Agency, the Food and Drug Administration (FDA), the student loan 
programs of the U.S. Department of Education, the Advanced Research Projects 
Agency (which developed the Internet in the 1960s), and the Federal Aviation 
Administration. Without the ongoing work of these agencies, many of these 
common activities would be impossible, unreliable, or more expensive. Even 
though bureaucracies provide essential services that all Americans rely on, they 
are often disparaged by politicians and the general public alike. 

In emergencies, the national perspective on bureaucracy and, indeed, on 
“big government” shifts. After the September 11, 2011, terrorist attacks, all 
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eyes turned to Washington. The federal government responded by strengthening 
and reorganizing the bureaucracy to undertake a whole new set of responsibili- 
ties designed to keep America safe. In the biggest government reorganization in 
over half a century, Congress created the Department of Homeland Security in 
2002. The massive new department merged 22 existing agencies into a single 
department employing nearly 170,000 workers. Although the Bush administration 
presided over the creation of the Department of Homeland Security, Bush, like his 
Republican predecessors Ronald Reagan and George H. W. Bush, sought to roll 
back the regulatory role of the government. 

In Chapters 9 and 10, we examined the two branches of government that 
exercise ultimate responsibility over the bureaucracy: Congress and the presidency. 
The numerous departments, agencies, offices, and bureaus that make up the 
bureaucracy exist because Congress created them by legal enactment. Congress 
oversees the activities of agencies, controls their funding, and can even reorga- 
nize or dismantle them. The president, as chief executive, can appoint top agency 
officials (with Senate approval), issue rules to govern agency behavior, control 
agency funding requests, and apply various other political pressures to compel 
agencies to respond to presidential priorities. Yet despite these many controls, 
members of Congress and presidents often express frustration at what they claim 
are the severe limits on the powers they can exercise to control the bureaucracy. 


These tensions suggest a separation-of-powers approach to studying the relation- 
ships among these three parts of the government. 
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@ Bureaucracy Exists to Improve Efficiency 


Bureaucracy is simply a form of organiza- 
tion. Bureau, a French word, can mean 
either “office” or “desk.” Cracy is the Greek 
word for “rule” or “form of rule.” Putting 
bureau and cracy together produces a very 
interesting definition: rule by offices and 
desks. In fact, bureaucracy is the complex structure of offices, tasks, rules, and prin- 
ciples of organization that are employed by all large-scale institutions to coordinate 
effectively the work of their personnel. Each member of an organization has an 
office, meaning a place as well as a set of responsibilities. That is, each “office” is 
made up of a set of tasks that are specialized to the needs of the organization, 
and the person holding that office (or position) performs those specialized tasks. 
Specialization and repetition are essential to the efficiency of any organization. 
Therefore, when an organization is inefficient, it is almost certainly because it is not 
bureaucratized enough! 

Bureaucracies not only perform specialized tasks that require routine action but 
also undertake politically controversial tasks that require them to exercise a great 
deal of discretion and professional judgment. In many areas of policy, Congress 
writes laws that are very broad, and it is up to the bureaucracy to define what the 
laws will mean in practice. The decisions that bureaucrats make, often based on 
professional judgments, can themselves become politically contentious. 


ie 


The Department of Homeland Security (DHS) is tasked with the broad goal of keeping 
America safe. Its 240,000 employees work in jobs as diverse as aviation security, emergency 
response, and chemical facility inspection. The DHS also provided security for the 2015 
Super Bowl, an event attended by approximately 70,000 people. 
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Both routine and exceptional tasks require the organization, specialization, and 
expertise found in bureaucracies. To provide these services, government bureaucra- 
cies employ specialists such as meteorologists, doctors, and scientists. To do their 
job effectively, these specialists require resources and tools (ranging from paper to 
complex computer software); they have to coordinate their work with others (e.g., 
traffic engineers must communicate with construction engineers); and there must 
be effective outreach to the public (e.g., doctors must be made aware of health 
warnings). Bureaucracy is a means of coordinating the many different parts that 
must work together to provide useful services. 


Bureaucrats Fulfill Important Roles 


Congress is responsible for making the laws, but in most cases legislation only sets 
the broad parameters for government action. Bureaucracies are responsible for 
filling in the blanks by determining how the laws should be implemented. This 
requires bureaucracies to draw up much more detailed rules that guide the process 
of implementation (the efforts of departments and agencies to translate laws into 
specific bureaucratic rules and actions) and to play a key role in enforcing the laws. 
Congress needs the bureaucracy to engage in rule making and implementation for 
several reasons. One is that bureaucracies employ people who have much more spe- 
cialized expertise in specific policy areas than do members of Congress. Decisions 
about how to achieve many policy goals—from managing the national parks to regu- 
lating air quality to ensuring a sound economy—rest on the judgment of specialized 
experts. A second reason that Congress needs bureaucracy is that because updating 
legislation can take many years, bureaucratic flexibility can ensure that laws are a 
dministered in ways that take new conditions into account. Finally, members of 
Congress often prefer to delegate politically difficult decisions to bureaucrats. 


Bureaucrats Make Rules One of the most important things that government 
agencies do is issue rules that provide more detailed and specific indications of what 
a given congressional policy will actually mean. For example, the Clean Air Act em- 
powers the Environmental Protection Agency (EPA) to assess whether current or 
projected levels of air pollutants pose a threat to public health, to identify whether 
motor vehicle emissions are contributing to such pollution, and to create rules de- 
signed to regulate these emissions. Under the George W. Bush administration, the 
EPA claimed it did not have the authority to regulate a specific group of pollutants 
commonly referred to as “greenhouse gases” (for example, carbon dioxide). In 2007 
the Supreme Court ruled that the EPA did have that authority and had to provide 
a justification for not regulating such emissions. In the first year of the Obama ad- 
ministration, the agency ruled that greenhouse gases did pose a threat to public 
health and that the emissions from motor vehicles contributed to greenhouse gas 
pollution.? The agency then imposed new emission standards for automobiles, which 
would raise the average per-vehicle fuel economy for new vehicles to 35.5 miles per 
gallon starting in 2016, a standard later boosted to 54.4 miles per gallon by 2025.° 
In 2014 the EPA extended its reach to regulate factories and power plants that emit 
greenhouse gases. Especially controversial was a set of regulations that requires 
power plants to reduce greenhouse gas emissions by 32 percent by 2030. When 
the rule—called the Clean Power Plan—was announced, 24 states along with firms 
in the energy industry filed lawsuits challenging it. In 2016 the Supreme Court 
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temporarily blocked implementation of the Clean Power Plan while it is being 
challenged in court. Litigation was expected to last for years in what one observer 
predicted would be “the superbowl of climate politics.”4 

Once a new law is passed, the agency studies the legislation and proposes a set 
of rules to guide implementation. These proposed rules are then open to comment 
by anyone who wishes to weigh in. Representatives for the regulated industries and 
advocates of all sorts commonly submit comments. But anyone who wants to can 
go to www.regulations.gov to read proposed rules, enter comments, and view the 
comments of others. Once rules are approved, they are published in the Federal 
Register and have the force of law. 


Bureaucrats Enforce Laws In addition to rule making, bureaucracies play an essen- 
tial role in enforcing the laws. In doing so, bureaucracies exercise considerable power 
over private actors. In 2015, the EPA charged Volkswagen with cheating on emissions 
tests of its diesel vehicles. For over seven years, the company had installed software 
that showed emissions at legal levels during testing conditions but, once the cars were 
on the road, showed that emissions were actually 10 to 40 percent higher. After the 
EPA threatened to bar the company from selling some of its 2016 cars in the United 
States, Volkswagen admitted that it had cheated. The financial repercussions for the 
company will be long-lasting. In 2016 the company agreed to a $15.8 billion dollar 
settlement that required it to buy back the faulty vehicles and compensate owners. As 
part of the settlement, Volkswagen also agreed to fund several clean air programs. Even 
with these payments, Volkswagen faced additional lawsuits from states and investors.* 


The Merit System: How to Become a Bureaucrat Public bureaucrats are re- 
warded with greater job security than employees of most private organizations. More 
than a century ago, the federal government attempted to imitate business by passing 
the Pendleton Civil Service Act of 1883, which was followed by almost universal 
adoption of equivalent laws in state and local governments. These laws required that 
appointees to public office be qualified, as measured by competitive examinations, 
for the job to which they were appointed. This policy came to be called the merit 
system; its purpose was to put an end to political appointments under the “spoils 
system,” when government jobs were given out based on political connections rather 
than merit. Under the old spoils system, presidents filled up to 200,000 federal jobs 
with political friends and supporters. In 1881, President James A. Garfield wrote, 
“My day is frittered away with the personal seeking of people when it ought to be 
given to the great problems which concern the whole country.”* Ironically, the final 
push to enact civil service reform occurred when a frustrated office seeker shot and 
killed President Garfield in 1881. At the higher levels of government agencies, in- 
cluding such posts as cabinet secretaries and assistant secretaries, many jobs are filled 
with political appointees and are not part of the merit system. 

As a further safeguard against political interference (and to compensate for the 
lower-than-average pay given to public employees), merit system employees— 
genuine civil servants—were given legal protection against being fired without a 
show of cause. Reasonable people may disagree about the value of such security 
and how far it should extend in the civil service, but the justifiable objective of 
this job protection (cleansing bureaucracy of political interference while upgrading 
performance) cannot be disputed. 
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The Size of the Federal Service Has Actually Declined 


For decades, politicians from both parties have asserted that the federal government 
is too big. Ronald Reagan led the way with his 1981 statement that government was 
the problem, not the solution. Fifteen years later, President Bill Clinton abandoned 
the traditional Democratic defense of government, declaring that “the era of big 
government is over.” President George W. Bush voiced similar sentiments when he 
accepted his party’s nomination for president in 2000, proclaiming, “Big government 
is not the answer!” President Obama struck a different tone. Addressing Congress 
on the topic of health care reform, he noted that while Americans had a “healthy 
skepticism of government,” they also believed that “hard work and responsibility 
should be rewarded by some measure of security and fair play,” noting “that some- 
times government has to step in to help deliver that promise.”” Despite fears of 
bureaucratic growth getting out of hand, however, the federal service has hardly 
grown at all since 1980; it reached its peak postwar level in 1968 with 3.0 million 
civilian employees plus 3.6 million military personnel (a figure swollen by the war 
in Vietnam). The number of civilian federal employees has since fallen to fewer than 
2.7 million in 2014; the number of military personnel totals 1.5 million.® 

The growth of the federal service in the second half of the twentieth century and 
the beginning of the twenty-first is even less imposing when placed in the context 
of the total workforce and when compared with the size of state and local public 
employment. Figure 11.1 indicates that since 1950 the ratio of federal employment 


FIGURE 11.1 Employees in the Federal Service as a Percentage 
of the National Workforce, 1950-2015 


Since 1950, the ratio of federal employment to the total workforce has gradually 
declined. Today, federal employees make up less than 2 percent of the total workforce 
in the United States. Even at its height, federal employees made up less than 6 percent. 
What do these numbers suggest about the size of the federal government today? 
NOTE: Employment numbers are for December of each year. 


SOURCE: Bureau of Labor Statistics, Current Employment Statistics, “Table B-1. Employees on Nonfarm Payrolls By 
Industry Sector and Selected Industry Detail,” www.bls.gov/webapps/legacy/cesbtab1.htm (accessed 7/9/16). 
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to the total workforce has in fact declined slightly. Meanwhile, state and local em- 
ployment has grown: in 1950, there were 4.3 million state and local civil service 
employees (about 6.5 percent of the country’s workforce). In 2015 there were roughly 
19.3 million state and local employees (nearly 15 percent of the nation’s employed 
workforce).° Federal employment, in contrast, exceeded 6 percent of the workforce 
only during World War II, and almost all of that temporary growth was military. 

Another useful comparison is illustrated in Figure 11.2. Although the dollar 
increase in federal spending shown by the bars looks impressive, the trend line 
indicating the relation of federal spending to the gross domestic product (GDP) 
remained close to what it had been in 1960. This changed in 2009, when the 
recession pushed spending up dramatically as the federal government sought to 
stimulate the economy and spending rose on other recession-related programs, 
such as unemployment insurance. After 2009 the budget also reflected the costs 
of the wars in Iraq and Afghanistan, which had not been included in the Bush 
administration’s budgets. 


FIGURE 11.2 Annual Federal Outlays, 1960-2018* 


As the bars in the figure indicate, when measured in dollars, federal government spending 
has gone up over time, from $423 billion in 1950 to over $3 trillion in 2015. (The amounts 
here are measured in constant 2009 dollars, which means the numbers have been adjusted 
for inflation.) But as the red line shows, federal spending as a percent of gross domestic 
product (GDP) has moved up and down just slightly over time. Thus, while government 
spending has grown, it has basically kept pace with the growing size of the U.S. economy. 
*Data for 2016-18 are estimated. 

SOURCE: Office of Management and Budget, “Table 1.3—Summary of Receipts, Outlays, and Surpluses or Deficits (—) 


in Current Dollars, Constant (FY 2009) Dollars, and as Percentages of GDP: 1940-2021.” www.whitehouse.gov/omb 
/budget/historicals (accessed 7/9/16). 


4,000 
3,500 
3,000 
2,500 


2,000 


In constant 2009 $ 
(left scale) 


1,500 


BILLIONS OF DOLLARS 
PERCENTAGE OF GDP 


As % of GDP 
1,000 |- (right scale) 


1960 1965 1970 1975 1980 1985 1990 1995 2000 2005 2010 2015 


—_ =e 


BUREAUCRACY EXISTS TO IMPROVE EFFICIENCY 349 


In sum, the national government is indeed “very large,” but it has not been grow- 
ing any faster than the economy or society. The same is roughly true of the growth 
pattern of state and local public personnel. Bureaucracy keeps pace with society, 
despite people’s seeming dislike of it, because the air traffic control towers, the 
prisons, the Social Security system, and other essential elements of modern-day 
society cannot operate without bureaucracy. 


The Executive Branch Is Organized Hierarchically 


Cabinet departments, agencies, and bureaus are the operating parts of the bureau- 
cratic whole. A department is the largest subunit of the executive branch. At the 
top is the head of the department, who in the United States is called the “secretary” 
of the department.!° Below the secretary and the deputy secretary are the “un- 
dersecretaries,” who have management responsibilities for one or more operating 
agencies. Those operating agencies are the most directly responsible for shaping the 
department’s actual programs and are called the “bureau level.” Each bureau-level 
agency usually operates under the statute adopted by Congress that set up the 
agency and gave it its authority and jurisdiction. The names of these bureau- 
level agencies are often quite well known to the public—the Forest Service and the 
Agricultural Research Service, for example. These are the so-called line agencies, 
or agencies that deal directly with the public. Each bureau or agency is subdivided 
into still other units, known as “divisions,” “offices,” or “units.” All are parts of the 
bureaucratic hierarchy. 


The National Aeronautics and Space Administration (NASA), an independent agency of the 
federal government, was established by President Eisenhower in 1958. Here, NASA public 
affairs officer Dwayne Brown announces the presence of water on Mars. 
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Not all government agencies are part of cabinet departments. Some indepen- 
dent agencies are set up by Congress outside the departmental structure alto- 
gether, even though the president appoints and directs the heads of these agencies. 
Independent agencies usually have broad powers to provide public services 
that are either too expensive or too important to be left to private initiatives. 
Some examples of independent agencies are the National Aeronautics and Space 
Administration (NASA), the Central Intelligence Agency (CIA), and the EPA. 
Government corporations are a third type of government agency but are more like 
private businesses in performing and charging for a market service, such as trans- 
porting railroad passengers (Amtrak). 

Yet a fourth type of agency is the independent regulatory commission, given 
broad discretion to make rules. The first regulatory agencies established by 
Congress, beginning with the Interstate Commerce Commission in 1887, were 
set up as independent regulatory commissions because Congress recognized that 
regulatory agencies are “mini-legislatures,’ whose rules are exactly the same as 
legislation but require the kind of expertise and full-time attention that is be- 
yond the capacity of Congress. Until the 1960s, most of the regulatory agencies 
that were set up by Congress, such as the Federal Trade Commission (1914) 
and the Federal Communications Commission (FCC; 1934), were independent 
regulatory commissions. But beginning in the late 1960s and the early 1970s, all 
new regulatory programs, with two or three exceptions (such as the Federal Elec- 
tion Commission), were placed within existing departments and made directly 
responsible to the president. The first new major regulatory agency established in 
decades was approved by Congress in 2010, the Consumer Financial Protection 
Bureau. It was created to protect consumers by carrying out federal consumer 
financial protection laws. It functions as an independent unit within the USS. 
Federal Reserve. 


@ Federal Bureaucracies Promote 
Welfare and Security 


The different agencies of the executive 
branch can be classified into three main 
groups based on the services they provide to 
the American public. The first category of 
agencies provides services and products that 
seek to promote the public welfare. The 
second group provides services that help maintain a strong economy. The third 
group works to promote national security. Let us look more closely at what each 
set of agencies offers to the public. 


Federal Bureaucracies Promote the Public Welfare 


One of the most important activities of the federal bureaucracy is to promote the 
public welfare. Americans often think of government welfare as a single program 
that goes only to the very poor, but a number of federal agencies provide services, 
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build infrastructure, and enact regulations designed to enhance the well-being of 
the vast majority of citizens. Departments that have important responsibilities for 
promoting the public welfare in this sense include the Department of Housing 
and Urban Development, the Department of Health and Human Services, the 
Department of Veterans’ Affairs, the Department of the Interior, the Department of 
Education, and the Department of Labor. Ensuring the public welfare is also 
the main activity of agencies in other departments, such as the Department of 
Agriculture’s Food and Nutrition Service, which administers the federal school 
lunch program and the Supplemental Nutrition Assistance Program (SNAP; for- 
merly known as “food stamps”). In addition, a variety of independent regulatory 
agencies enforce regulations to safeguard the public health and welfare. 

Federal bureaucracies promote the public welfare with a diverse set of 
services, products, and regulations. The Department of Health and Human 
Services, for example, oversees the National Institutes of Health (NIH), which 
is responsible for cutting-edge biomedical research, and the two major health 
programs provided by the federal government: Medicaid, which provides health 
care for low-income families and for many elderly and disabled people, and 
Medicare, which is the health insurance available to most elderly people in the 
United States. 

A different notion of the public welfare, but one highly valued by most 
Americans, is provided by the National Park Service, under the Department of the 
Interior. Created in 1916, the National Park Service is responsible for the care and 
upkeep of national parks. Since the nineteenth century, Americans have seen pro- 
tection of the natural environment as an important public goal and have looked to 
federal agencies to implement laws and administer programs that preserve natural 
areas and keep them open to the public. 

The federal bureaucracy also promotes public welfare through the watchdog 
activities of many regulatory agencies—departments, bureaus, or independent 
agencies whose primary mission is to impose limits, restrictions, or other obliga- 
tions on the conduct of individuals or companies in the private sector. These 
include the FDA within the Department of Health and Human Services, the 
Occupational Safety and Health Administration (OSHA) in the Department of 
Labor, and independent regulatory commissions, such as the FCC and the EPA. 
An agency or commission is regulatory if Congress delegates to it relatively 
broad powers over a sector of the economy or a type of commercial activity 
and authorizes it to make rules within that jurisdiction. Rules made by regula- 
tory agencies have the force of law. 

Often working behind the scenes, these agencies seek to promote the welfare of 
all Americans. The EPA, for example, works to protect public health by ensuring 
the provision of clean and safe drinking water. Just as the agency sets standards to 
limit emissions from automobiles to protect the public from air pollutants, as we 
saw earlier, the EPA also sets national water quality standards to protect against 
contaminants that may pose health risks. The safety standards apply to the more 
than 170,000 public water systems around the country that support our access to 
safe drinking water and are implemented by states, local governments, and water 
suppliers—all of which are overseen by the EPA to ensure compliance.'! Unsafe 
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Bureaucracy in Comparison 


As one of the world’s largest and most popu- 
lous countries, the United States has a vast 
bureaucracy to run government programs and 
services. However, as a percentage of the labor 
force, the number of government employees in 
the United States is not especially high. As the 
first graph below shows, the size of government 
bureaucracies, relative to each country’s work 
force, varies widely. For example, the Norwegian 
government employs almost 35 percent of the 
labor force, whereas only around 8 percent of 
Japanese workers work for the government. 


We can also see differences in whether 
most government employees work at the 
national level or the subnational level in each 
country. In the United States, most government 
employees work at the state or local level, rather 
than the national level. In other countries like 
Turkey, most bureaucrats work for the national 
government. What do you think accounts 
for these differences? How does federalism 
influence American bureaucracy, and what dif- 
ferences do we see in countries like Norway 
that do not have federalist systems? 
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drinking water may seem like a concern of less-developed countries, but in 2016, 
drinking water in Flint, Michigan, was found to have high levels of lead content, 
potentially harming children’s brain development for life. The state and Michigan 
and the EPA both failed to act quickly to remedy the problem, although com- 
plaints about the water had emerged two years earlier. 

As we saw in Chapters 8 and 9, government agencies often develop close ties 
to the groups in society that they are supposed to regulate. This close political 
connection is known as an iron triangle: the stable, cooperative relationships 
that often develop among a congressional committee, an administrative agency, 
and one or more interest groups (see Figure 11.3). These relationships may 


push policies in a direction favorable to particular interests but inimical to the 
public interest. 


FIGURE 11.3 Iron Triangles 


SOURCE: Reprinted from Theodore J. Lowi, Incomplete Conquest: Governing America, 2nd ed. (New York: Holt, Rinehart 
and Winston, 1981), 139. 
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Federal Agencies Provide for National Security 


One of the remarkable features of American federalism is that the most vital 
agencies for providing security for the American people (namely, the police) are 
located in state and local governments. But some agencies vital to maintaining 
national security are located in the national government, and they can be grouped 
into two categories: (1) agencies to confront threats to internal national security 
and (2) agencies to defend American security from external threats. The depart- 
ments of greatest influence in these two areas are Homeland Security, Justice, 
Defense, and State. 


Agencies for Internal Security The task of maintaining domestic security 
changed dramatically after the terrorist attacks of September 11, 2001. The 
creation of the Department of Homeland Security (DHS) in 2002 signaled the 
high priority that domestic security would now have. The orientation of domes- 
tic agencies also shifted as agencies geared up to prevent terrorism, a task that 
differed greatly from their former charge of investigating crime. With this shift in 
responsibility came broad new powers, many of them controversial—including the 
power to detain terrorist suspects and to engage in extensive domestic intelligence- 
gathering about possible terrorists. Since its creation, the DHS has also assumed a 
large role in domestic security, bringing under its umbrella such responsibilities as 
border safety and security (including immigration and customs); emergency pre- 
paredness; science-related concerns pertaining in particular to chemical, biological, 
and nuclear threats; and information and intelligence analysis and assessment. 
Growing pains were evident in the DHS’s first years. Different bureaucratic 
cultures, now part of a single operation, quickly became embroiled in turf 
battles with one another and with the Federal Bureau of Investigation (FBI, which 
remained in the Justice Department) as the two departments attempted to sort out 
their respective responsibilities. These early problems signaled deeper challenges 
that the DHS has continued to face. The DHS has struggled to establish itself as a 
strong, institutionally coherent presence capable of coordinating government ac- 
tion. Part of the problem is that the DHS portfolio of responsibilities is both large 
and vague. In addition, the agency failed to establish strong links with state and 
local agencies whose activities remain critical to its on-the-ground capabilities. 


Agencies for External National Security Two departments occupy center stage 
in maintaining national security: the Departments of State and Defense. 

The State Department’s primary mission is diplomacy. As the most visible pub- 
lic representative of American diplomacy, the secretary of state works to promote 
American perspectives and interests in the world. For example, in 2015, Secretary 
of State John Kerry convened a meeting with leaders from Europe and the Middle 
East—including Iran—to try to find a diplomatic solution to the civil war in Syria. 
Concern about the flow of refugees in Europe, the increased role of Russia in 
the war, and the growing power of Islamic State of Iraq and Syria (ISIS) in Syria 
all led the secretary to step up his efforts to negotiate an end to the war, includ- 
ing the controversial step of including Iran in the talks.!* Although diplomacy is 
the primary task of the State Department, diplomatic missions are only one of 
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its organizational dimensions. As of 2016, the State Department also included 
35 bureau-level units, each under the direction of an undersecretary. 

These bureaus support the responsibilities of the elite foreign service off- 
cers, who staff U.S. embassies around the world and who hold almost all of the 
most powerful positions in the department below the rank of ambassador.'% 
The ambassadorial positions, especially the plum positions in the major capitals of 
the world, are filled by presidential appointees, many of whom get their positions 
by having been important donors to victorious political campaigns. 

Despite the importance of the State Department in foreign affairs, fewer than 
20 percent of all U.S. government employees working abroad are directly under its 
authority. By far the largest number of career government professionals working 
abroad are under the authority of the Defense Department. In 2002, the Defense 
Department created the U.S. Northern Command, a regional command charged 
with ensuring homeland defense, directing military operations inside the nation’s 
borders, and providing emergency backup to state and local governments, which 
are the first responders to any security disaster. The creation of a regional command 
within the United States was an unprecedented move, breaching a long-standing 
line between domestic law enforcement and foreign military operations. 

As the creation of a military capacity within the United States suggests, addressing 
the threat of terrorism calls for greater coordination of internal and external secu- 
rity. In 2004 the National Commission on Terrorist Attacks upon the United States 
(the 9/11 Commission) issued a widely read report that called for a major reorgani- 
zation of bureaucratic responsibilities for internal and external security. The report 
revealed that different departments of the American government had information 
that, if handled properly, might have prevented the attacks of September 11, 2001. 

The 9/11 Commission’s work prompted a major reorganization of the frag- 
mented intelligence community. In 2005, a new office, the Director of National 
Intelligence, took over responsibility for coordinating the efforts of the 16 differ- 
ent agencies that gather intelligence. The Director of National Intelligence reports 
directly to the president each morning. 


National Security and Democracy Of all the agencies in the federal bureau- 
cracy, those charged with providing national security most often come into conflict 
with the norms and expectations of American democracy. Two issues in particular 
arise as these agencies work to ensure national security: (1) the trade-offs between 
respecting the personal rights of individuals and protecting the general public and 
(2) the need for secrecy in matters of national security versus the public’s right to 
know what the government is doing. 

Protecting national security often requires the government to conduct its activi- 
ties in secret. Yet, as Americans have come to expect a more open government in 
the past three decades, many believe that federal agencies charged with national 
security keep too many secrets from the American public. The effort to make 
information related to national security more available began in 1966 with the 
passage of the Freedom of Information Act (FOIA). The information obtained 
often reveals unflattering or unsuccessful aspects of national security activities. 
One private organization, the National Security Archive, makes extensive use 
of FOIA to obtain information about the activities of national security agencies. 
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The website’s “The Torture Archive,” for example, is a searchable database of 
documents related to the detention of individuals in the war on terrorism and the 
authorized use of torture by the American government. 

The tension between secrecy and democracy has sharpened dramatically with 
the threat of terrorism. The FOIA has been curtailed, and the range of information 
deemed sensitive has greatly expanded. President George W. Bush defended the 
new secrecy, declaring, “We’re an open society, but we’re at war. Foreign terrorists 
and agents must never again be allowed to use our freedoms against us.” Although 
most Americans agreed that enhanced secrecy was needed to ensure domestic 
security, concerns about excessive secrecy mounted. Some analysts worried that 
secrecy would prevent Congress from carrying out its basic oversight responsi- 
bilities and that much of the secrecy had nothing to do with national security. 
The day after President Obama’s election, he implemented the Open Govern- 
ment Directive. He also instructed federal agencies that they should administer 
the FOIA liberally: when in doubt, err on the side of openness. And in the most 
substantive change, Obama issued an executive order designed to promote more 
rapid declassification of secret documents. However, the Obama administration 
also continued some of the secrecy practices initiated in the Bush years. Most nota- 
bly, it invoked the state secrets privilege to prevent lawsuits related to warrantless 
wiretapping and torture from going to trial.'4 

Massive leaks of sensitive national security documents by national security con- 
tractor Edward Snowden in 2013 exposed the extent, and potential illegality, of the 
National Security Agency’s (NSA’s) global surveillance operations. They showed that 
the NSA was collecting private data on millions of Americans and foreign nation- 
als, including the tracking of phone calls, email messages, web browser histories, and 
personal contacts. The revelations prompted outrage at home and abroad.!° President 
Obama responded by appointing an independent panel of intelligence experts to as- 
sess the NSA’s activities, which determined that its massive data collection “made 
only a modest contribution to the nation’s security.” They recommended, among doz- 
ens of other reforms, that the government stop the collection program and relinquish 
the files to a third party. Even after these reforms more Americans disapproved than 
approved of the government's role in collecting Internet and telephone data.'® Con- 
gress responded to such concerns in 2015 when it barred bulk collection of telephone 
data and instituted other limits on government surveillance in the USA Freedom Act. 


Federal Bureaucracies Help to Maintain 
a Strong National Economy 


In our capitalist economic system, the government does not directly run the econ- 
omy. Yet many federal government activities are critical to maintaining a strong 
economy. Foremost among these are the agencies that are responsible for fiscal and 
monetary policy. Other agencies, such as the Internal Revenue Service (IRS), col- 
lect private resources into federal funds for public purposes. Tax policy may also 
strengthen the economy through decisions about whom to tax, how much, and 
when. Finally, the federal government, through such agencies as the Department 
of Transportation, the Commerce Department, and the Energy Department, may 
directly provide services or goods that bolster the economy. 
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Fiscal and Monetary Agencies Fiscal policy—the government’s use of taxing, 
monetary, and spending powers to manipulate the economy—can refer to any 
government policy having to do with public finance. However, Americans often 
reserve the word fiscal for taxing and spending policies and use the term monetary 
for policies having to do with banks, credit, and currency. 

While the responsibility for making fiscal policy lies with Congress, the admin- 
istration of fiscal policy occurs primarily in the Treasury Department. In addition 
to collecting income, corporate, and other taxes, the Treasury manages the national 
debt—over $19 trillion in 2016.’ The Treasury Department is also responsible for 
printing the U.S. currency, but currency represents only a tiny proportion of the 
entire money economy. Most of the trillions of dollars used in the transactions of 
the private and public sectors of the U.S. economy exist in computerized accounts 
rather than actual currency. 

A key monetary agency is the Federal Reserve System, a system of 12 Federal 
Reserve banks, headed by the Federal Reserve Board, that facilitates exchanges 
of cash, checks, and credit; regulates member banks; and uses monetary policies 
to fight inflation and deflation. The Federal Reserve System (called the Fed) has 
authority over the interest rates and lending activities of the nation’s most impor- 
tant banks. Congress established the Fed in 1913 as a clearinghouse responsible 
for adjusting the supply of money and credit to the needs of commerce and 
industry in different regions of the country. The Fed is also responsible for ensur- 
ing that banks do not overextend themselves, a policy that guards against bank 
failures during a sudden economic scare, such as occurred in 1929 and again in 
2008. The Treasury and the Federal Reserve took center stage in 2008 when a 
string of bank failures threatened economic catastrophe. These agencies designed 
a $700 billion bailout package and persuaded Congress that a rapid response was 
needed to avert a worldwide depression. Although the Treasury and the Federal 
Reserve sprang into action when economic calamity loomed, critics charged that 
the crisis could have been prevented if these agencies had exercised more regu- 
latory oversight over the financial sector during the previous decade. In 2010, 
Congress and the president created the Financial Stability Oversight Council to 
identify system-wide risks to the financial sector. The financial industry has kept 
a close eye on these developments, aiming to limit the regulatory reach of the 
new council.!§ 


Revenue Agencies Revenue agencies are responsible for collecting taxes. 
Examples include the Bureau of Alcohol, Tobacco, Firearms and Explosives, for 
collection of taxes on the sales of those particular products, and federal customs 
agents (part of the DHS), who oversee the collection of taxes on imports at every 
U.S. seaport and international airport. But far and away the most important of the 
revenue agencies is the IRS, which collects income taxes. 

The IRS is the government agency that Americans love to hate. Taxpayers com- 
plain about the IRS’s needless complexity, its lack of sensitivity and responsive- 
ness to individual taxpayers, and its overall lack of efficiency. Such complaints led 
Congress to pass the IRS Restructuring and Reform Act of 1998, which instituted 
a number of new protections for taxpayers. 
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@ Several Forces Control Bureaucracy 


By their very nature, bureaucracies pose chal- 
lenges to democratic governance. Although 
they provide the expertise needed to imple- 
ment the public will, they can also become 
entrenched organizations that serve their own 
interests. The task is neither to retreat from 
bureaucracy nor to attack it but to take advantage of its strengths while making it more 
accountable to the demands of democratic politics and representative government. 

We return to James Madison’s observation: “You must first enable the govern- 
ment to control the governed; and in the next place oblige it to control itself”! 
Today, the problem is the same, only now the process has a name: administrative 
accountability. Accountability implies that some higher authority will guide and 
judge the actions of the bureaucracy. The highest authority in a democracy is demos 
(‘the people”), and the guidance for bureaucratic action is the popular will. But 
that ideal of accountability must be translated into practical terms by the president 
and the Congress. 


The President as Chief Executive Can Direct Agencies 


In 1937, President Franklin Roosevelt’s Committee on Administrative Man- 
agement officially addressed a plea that had been growing increasingly urgent: 
“The president needs help.” The national government had grown rapidly during 
the preceding 25 years, but the structures and procedures necessary to manage the 
burgeoning executive branch had not yet been established. The response to the call 
for “help” for the president initially took the form of three management policies: 
(1) all communications and decisions that related to executive policy decisions 
must pass through the White House; (2) in order to cope with such a flow, the 
White House must have adequate staffs of specialists in research, analysis, legis- 
lative and legal writing, and public affairs; and (3) the White House must have 
additional staff to ensure that presidential decisions are made, communicated to 
Congress, and carried out by the appropriate agency. 


Making the Managerial Presidency The story of the modern presidency can be 
told largely as a series of responses to the plea for managerial help. Indeed, each 
expansion of the national government into new policies and programs in the twen- 
tieth and twenty-first centuries has been accompanied by a parallel expansion of 
the president’s management authority.”° 

President Jimmy Carter’s interest in administrative reform and reorganiza- 
tion resulted in his reorganization of the civil service and will long be recognized 
as one of the most significant contributions of his presidency. The Civil Service 
Reform Act of 1978 was the first major revamping of the federal civil service since 
its creation in 1883. The 1978 act created the Merit Systems Protection Board to 
defend competitive merit recruitment and promotion from political encroach- 
ment. The separate Federal Labor Relations Authority was set up to administer 
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In recent decades there have been several attempts to “reinvent government.” On David Letterman's 
show in 1993, Vice President Al Gore railed against the government's procurement requirements, 
which even specified the number of places into which a government ashtray may shatter. 


collective bargaining and individual personnel grievances. The third new agency, 
the Office of Personnel Management, was created to manage recruiting, testing, 
training, and the retirement system. The Senior Executive Service—a top manage- 
ment rank for civil servants—was also created at this time to recognize and foster 
“public management” as a profession and to facilitate the movement of top, “super- 
grade” career officials across agencies and departments.?! 

Carter also tried to impose a stringent budgetary process on all executive agen- 
cies. Called “zero-base budgeting,” it was a method of budgeting from the bottom 
up, wherein each agency was required to rejustify its entire mission rather than 
merely its increase for the next year. Zero-base budgeting did not succeed, but 
the effort was not lost on President Reagan. From Carter’s “bottom-up” approach, 
Reagan went to a “top-down” approach, whereby the initial budgetary decisions 
would be made in the White House and the agencies would be required to abide 
by those decisions. This process converted the Office of Management and Budget 
(OMB) into an agency of policy determination and presidential management.” 
President George H. W. Bush took Reagan’s centralization strategy even further in 
using the White House staff instead of cabinet secretaries for managing the execu- 
tive branch.” 

President Bill Clinton engaged in the most systematic effort to “change the 
way the government does business,” a phrase he used often to describe the goal 
of his National Performance Review, one of the most important administrative 
reform efforts of the twentieth century. Clinton launched the National Perfor- 
mance Review to make the federal bureaucracy more efficient, accountable, and 
effective. The National Performance Review sought to prod federal agencies into 
adopting flexible, goal-driven practices. Clinton promised that the result would be 
a government that would “work better and cost less.” Virtually all observers agreed 
that the National Performance Review made substantial progress. Its original goal 
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was to save more than $100 billion over five years, in large part by cutting the 
federal workforce by 12 percent (more than 270,000 jobs) by the end of 1999. By 
the end of 2000, $136 billion in savings was achieved and the federal workforce 
had been cut by 426,200.74 

Like his predecessors, George W. Bush pursued a strategy different from those 
of previous presidents, dismantling Clinton’s National Performance Review and 
favoring privatization—the transfer of all or part of a program from the public 
sector to the private sector. Bush was the first president with a degree in business, 
and his management strategy followed a standard business school dictum: select 
skilled subordinates and delegate responsibility to them. Bush followed this model 
closely in his appointment of highly experienced officials to cabinet positions and 
in his selection of Dick Cheney for vice president. But critics contended that the 
Bush administration’s distrust of the bureaucracy led it to exercise inappropriate 
political control. 

After Obama took office, his administration sought to reinvigorate federal 
agencies, which reflected the Democrats’ greater support for strong government 
institutions. Obama’s approach to the managerial presidency featured a deep belief 
in the importance of scientific expertise in government service. The president's 
appointees to head key regulatory agencies, including the EPA, OSHA, and the 
FDA, reflected this conviction. Some of the new agency leaders were well-known 
academic experts. 


Congress Promotes Responsible Bureaucracy 


Congress is constitutionally essential to responsible bureaucracy because the key to 
bureaucratic responsibility is legislation. When a law is passed and its intent is clear, 
the accountability for implementation of that law is also clear. Then the president 
knows what to “faithfully execute,” and the responsible agency understands what 
is expected of it. But when Congress enacts vague legislation, agencies must resort 
to their own interpretations. The president and the federal courts often step in to 
tell agencies what the legislation intended. And so do interest groups. Yet when 
everybody, from president to courts to interest groups, gets involved in the actual in- 
terpretation of legislative intent, to whom and to what is the agency accountable? 

Congress’s answer is oversight—the effort by Congress, through hearings, inves- 
tigations, and other techniques, to exercise control over the activities of executive 
agencies. The more power Congress has delegated to the executive, the more it has 
sought to reinvolve itself in directing the interpretation of laws through commit- 
tee and subcommittee oversight of each agency. The standing committee system 
in Congress is well suited for oversight, inasmuch as most of the congressional 
committees and subcommittees have jurisdictions roughly parallel to one or more 
departments and agencies, and members of Congress who sit on these committees 
can develop expertise equal to that of the bureaucrats. 

The most visible indication of Congress’s oversight efforts is the use of public 
hearings, before which bureaucrats and other witnesses are summoned to discuss 
and defend agency budgets and past decisions. In 2013 and 2014, for example, 
Congress held high-profile hearings on topics as diverse as the attack on the 
American mission in Benghazi, Libya; reform of the Postal Service; and security 
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The most visible aspect of congressional oversight is the use of public hearings. Following 

the 2012 attack on the U.S. embassy in Benghazi, Libya, Congress held multiple highly 
publicized—and highly politicized—hearings to investigate the matter, focusing on the activities 
of former secretary of state Hillary Clinton. 


concerns about the Department of Health and Human Services’ new Health- 
care.gov website. Oversight hearings can also become highly politicized. In 2015 
the House Select Committee on Benghazi, which was the eighth committee 
to investigate the matter, called former secretary of state Hillary Clinton to 
appear for a second time. During the televised hearings Republican members 
of the committee aggressively questioned the former secretary for more than 
eight hours. Democrats charged that the hearing was designed to harm Clinton’s 
presidential campaign.”° 

The data drawn from studies of congressional committee and subcommittee 
hearings and meetings show quite dramatically that Congress has tried through 
oversight to keep pace with the expansion of the executive branch. The annual 
number of oversight hearings has grown over time as the bureaucracy has expanded. 
Oversight hearings in both the Senate and the House increased dramatically in 
the 1970s, in the aftermath of the Watergate scandal. In recent years, oversight 
has become a topic of substantial political concern. After the Republicans took 
over Congress in 1995, they concentrated their oversight power on investigating 
scandal. When George W. Bush became president in 2001, congressional oversight 
virtually disappeared. After winning back Congress in 2006, the Democrats re- 
vived the oversight role, holding hearings on such issues as the use of government 
contractors in the Iraq and Afghanistan wars and the Troubled Asset Relief Pro- 
gram, which was instituted to help bail out the banks in 2008. When Republicans 
took control of the House in 2010, oversight hearings focused on the Democratic 
administration’s programs, such as the Consumer Financial Protection Bureau; and 
in 2013 hearings focused on the troubled rollout of the Affordable Care Act. 

In addition, Congress created three agencies whose obligations are to engage 
in constant research for Congress on problems taking place in or confronted 
by the executive branch. These are the Government Accountability Office, the 
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Congressional Research Service, and the Congressional Budget Office. Each of 
these agencies is designed to give Congress information independent of the infor- 
mation it can get directly from the executive branch through hearings and other 
communications.** Another source of information for oversight comes directly 
from citizens through the FOIA, which, as we have seen, gives ordinary citizens 
the right of access to agency files and agency data. 


Can the Bureaucracy Be Reformed? 


When citizens complain that government is too bureaucratic, what they often 
mean is that government bureaucracies seem inefficient and waste money. 
Do these frustrations mean that bureaucracy needs to be reformed? In a sense, 
bureaucracy is always in need of reform. Yet, reforms may be more difficult to 
implement in the public sector because the government is held to much higher 
standards of accountability than are private companies. The government has 
sought various ways to make the federal bureaucracy more efficient. The key 
strategies used to promote reform include termination, devolution, and privati- 
zation. In general, Democratic administrations have aimed to make the existing 
bureaucracy work more effectively, whereas Republican administrations have 
sought to sideline the bureaucracy, especially by contracting out government 
work to private companies. 

The only certain way to reduce the size of the bureaucracy is to eliminate 
programs. But termination is extraordinarily difficult. Even in the 12 years of the 
Reagan and George H. W. Bush administrations, both of which proclaimed a strong 
commitment to the reduction of the national government, not a single national 
government agency or program was terminated. In the 1990s, Republicans did 
succeed in eliminating two small agencies. 

The next most effective approach to genuinely reducing the size of the federal 
bureaucracy is devolution, downsizing the federal bureaucracy by delegating the 
implementation of programs to state and local governments. Often the central aim 
of devolution is to provide more efficient and flexible government services. Yet by 
its very nature, devolution entails variation across the states. Up to a point, varia- 
tion can be considered one of the virtues of federalism. But in a democracy, it is in- 
herently dangerous to have large variations in the provision of services and benefits. 

Privatization simply means that a formerly public activity is picked up under 
contract by a private company or companies. But such programs are still very much 
government programs—paid for by government and supervised by government. 
Privatization downsizes the government only in that the workers providing the 
service are no longer counted as part of the government bureaucracy. When pri- 
vate contractors can perform a task as well as government can but for less money, 
taxpayers win. But private firms are not necessarily more efficient or less costly 
than government, especially when there is little competition among private firms 
and when public bureaucracies are not granted a fair chance to bid in the contract- 
ing competition. In addition, concerns about adequate government oversight and 
accountability of private contractors have escalated as the scale of contracting has 
dramatically increased. Congress and presidents have reacted to these concerns in 
several ways, but conducting adequate oversight of contractors remains a challenge. 
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Bureaucracy, Democracy, 


and Your Future 


Reconciling bureaucracy and democracy requires clear rules and laws, maximum 
openness in agency decisions, clear rationales for those decisions, and accessible 
means for questioning and appealing those decisions. One important way for Con- 
gress to ensure accountability of the bureaucracy is for it to spend more time 
clarifying its legislative intent. Bureaucrats are more responsive to clear legislative 
guidance than to anything else, and when Congress and the president are at odds 
about the interpretation of laws, bureaucrats can evade responsibility by playing 
off one branch against another. Moreover, clearer laws from Congress and clearer 
rules and decisions made by administrative agencies would reduce the need for 
courts to review those laws and decisions, which is expensive and time-consuming. 
Adequate congressional oversight is also important because a bureaucracy that is 
out of the public eye may wind up pursuing its own interests or narrowly focused 
private interests rather than those of the public. Even so, an administration whose 
every move is subject to intense public scrutiny may be hamstrung in its efforts 
to carry out the public interest. (The “Who Participates?” feature on the facing 
page shows the public’s efforts to get information from the bureaucracy under 
the Freedom of Information Act.) Finding the right balance between bureaucratic 
autonomy and public scrutiny is a central task of creating an effective government; 
it requires both presidential and congressional vigilance to build an effective and 
responsive bureaucracy. 

The emergence of “big data” is likely to change the way bureaucracies operate 
in the future. Big data refers to huge data sets that involve information on a wide 
range of topics including climate, traffic, health, and the NSA’s massive database of 
phone calls and use of social media. Big data has the potential to improve govern- 
ment performance by linking sources of information that were previously uncon- 
nected. It also allows the government to analyze information that was stored as 
text or went uncollected. Advances in government’s ability to implement programs 
in public health, food safety, and transportation are only the beginning of what big 
data promises. At the same time, however, big data poses a threat to individual 
privacy, as the revelations about the NSA’s data suggest. As bureaucracies tap into 
the promise of big data to create more effective programs, a close public eye on the 
implications for the right to privacy will be needed. How might big data improve 
the government’s delivery of services in the future? What additional safeguards 
might be needed to protect individuals’ privacy? 
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WHO PARTICIPATES? 


Getting Information from 
FOIA Requests Received 


the Bureaucracy 
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SOURCE: U.S. Department of Justice, “Summary of Annual FOIA Reports 
for Fiscal Year 2014,” www.justice.gov/sites/default/files/oip/pages 
/attachments/2015/05/01/fy_2014_annual_report_summary.pdf 
(accessed 4/12/16), pp. 2, 6, and 9. 
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Ask Questions about Federal Agencies 


Learn more about the Freedom of Information Act (FOIA), including how to 
submit your own request, at . For a selection of records 
released under FOIA, go to 
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Federal agencies provide a vast amount of other government information 
as a standard part of their work. For a list of federal agencies and their 
websites, go to 


Ask a question about how federal agencies can help you. Most agencies 
have FAQ and contact pages on their websites. 
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. Which of the following best describes 

the size of the federal service? (p. 348) 

a) The size of the federal service has 
grown exponentially since 1980. 

b) The size of the federal service has 
changed very little since 1980. 

c) The size of the federal service 
reached its peak in 1955 and 
has been dramatically declining 
ever since. 

d) The federal service has employed 
at least 15 percent of the American 
workforce every year since 1950. 

e) The federal service was eliminated 
during the 1990s in order to hire 
more state government employees. 


. Which of the following is an example 

of a government corporation? (p. 351) 

a) National Aeronautics and Space 
Administration 

b) Amtrak 

c) Federal Bureau of Investigation 

d) Environmental Protection Agency 

e) Department of Justice 


. A stable relationship between a 
bureaucratic agency, a clientele group, 
and a legislative committee is called 
(p. 354) 

a) a standing committee. 

b) a conference committee. 

c) acabinet. 

d) an issue network. 

e) an iron triangle. 


. The State Department’s primary 

mission is (p. 355) 

a) gathering intelligence. 

b) unifying the nation’s military 
departments. 

c) engaging in diplomacy. 

d) investigating terrorism. 

e) overseeing domestic security efforts. 


. Which of the following statements 

about the Freedom of Information Act 

(FOIA) is most accurate? (pp. 356-57) 

a) It was passed following the Septem- 
ber 11, 2001, terrorist attacks. 

b) The National Security Archive is 
legally prohibited from using the 
FOIA to obtain information about 
the activities of national security 
agencies. 


10. 


ale 


c) The range of information deemed 
sensitive has been heavily 
reduced in response to the threat 
of terrorism. 

d) The range of information deemed 
sensitive has been greatly 
expanded in response to the 
threat of terrorism. 

e) President Obama instructed federal 
agencies that they should reject all 
FOIA requests made during his term 
in office. 


Americans refer to government policy 
about banks, credit, and currency as 
(p. 358) 

a) monetary policy. 

b) deficit policy. 

c) fiscal policy. 

d) interstate commerce policy. 

e) regulatory policy. 


Which of the following is an example 

of a revenue agency? (p. 358) 

a) the Office of Management and 
Budget 

b) the Treasury Department 

c) the Federal Reserve Board 

d) the Internal Revenue Service 

e) the Commerce Department 


Which president instituted the 
bureaucratic reform of the National 
Performance Review? (p. 360) 

a) Richard Nixon 

b) Lyndon Johnson 

c) Jimmy Carter 

d) Bill Clinton 

e) George W. Bush 


The concept of oversight refers to the 

effort made by (pp. 361-62) 

a) Congress to make executive 
agencies accountable for their 
actions. 

b) the president to make executive 
agencies accountable for their 
actions. 

c) the president to make Congress 
accountable for its actions. 

d) the courts to make executive 
agencies responsible for their 
actions. 

e) the states to make the executive 
branch accountable for its actions. 
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12. Devolution refers to (p. 363) 

a) the gradual decline in efficiency 
that always comes when govern- 
ment begins to implement a new 
program. 

b) moving all or part of a program 
from the public sector to the 
private sector. 


Key Terms 


c) a policy of reducing or eliminating 
regulatory restraints on the conduct 
of individuals or private institutions. 

d) a policy to remove a program from 
one level of government by passing it 
down to a lower level of government. 

e) reducing the overall number of 
regulatory agencies in the federal 
bureaucracy. 


bureaucracy (p. 345) the complex structure 
of offices, tasks, rules, and principles of 
organization that are employed by all large- 
scale institutions to coordinate effectively 
the work of their personnel 


department (p. 350) the largest subunit of 
the executive branch; the secretaries of the 
15 departments form the Cabinet 


devolution (p. 363) a policy to remove a 
program from one level of government by 
delegating it or passing it down to a lower 
level of government, such as from the 
national government to the state and local 
governments 


Federal Reserve System (p. 358) a 
system of 12 Federal Reserve banks that 
facilitates exchanges of cash, checks, and 
credit; regulates member banks; and uses 
monetary policies to fight inflation and 
deflation 


fiscal policy (p. 358) the government’s use 
of taxing, monetary, and spending powers to 
manipulate the economy 


government corporation (p. 351) 
government agency that performs a service 
normally provided by the private sector 


implementation (p. 346) the efforts of 
departments and agencies to translate laws 
into specific bureaucratic rules and actions 


independent agency (p. 351) agency that is 
not part of a cabinet department 


iron triangle (p. 354) the stable, cooperative 
relationships that often develop among a 
congressional committee, an administrative 
agency, and one or more supportive interest 
groups; not all of these relationships are 
triangular, but the iron triangle is the most 
typical 


merit system (p. 347) a product of civil 
service reform, in which appointees to 
positions in public bureaucracies must 
objectively be deemed qualified for those 
positions 


oversight (p. 361) the effort by Congress, 
through hearings, investigations, and other 
techniques, to exercise control over the 
activities of executive agencies 


privatization (p. 361) the transfer of all or 
part of a program from the public sector to 
the private sector 


regulatory agency (p. 352) a department, 
bureau, or independent agency whose 
primary mission is to impose limits, 
restrictions, or other obligations on the 
conduct of individuals or companies in the 
private sector 


revenue agency (p. 358) an agency 
responsible for collecting taxes; examples 
include the Internal Revenue Service for 
income taxes, the U.S. Customs Service for 
tariffs and other taxes on imported goods, 
and the Bureau of Alcohol, Tobacco, Firearms 
and Explosives for collection of taxes on the 
sales of those particular products 
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Although the Supreme Court is 
often viewed as the least political 
of the three branches, its rulings 
touch on major political issues that 
affect Americans in many ways. 
nKclacPane (eda nle)alsiu glee) esmers] lela meals 
other two branches of government 
i colm 001mm oy- lau ict-lalsjall om-ks)(e(omr-lare mill 
the Court vacancy left by the death 
of Justice Antonin Scalia. 


12° 
The Federal 
Courts 


WHAT GOVERNMENT DOES AND WHY IT MATTERS The Supreme Court 
sits at the top of the judicial branch of the U.S. government. Many Americans 
view the Supreme Court as aloof and apolitical because, unlike the president 
and members of Congress, the judges who sit on the Supreme Court are ap- 
pointed, not elected. Thus, they do not need to campaign the way politicians 
do. But the issues the Supreme Court decides are often as political as those 
voted on in Congress, and the Supreme Court is often asked to hear questions 
that touch the lives of ordinary Americans, including students, in a very direct 
and meaningful way. 

Since the 1980s, politically conservative justices appointed by Presidents 
Ronald Reagan, George H. W. Bush, and George W. Bush constituted a conser- 
vative majority on the Supreme Court. Though this majority did not prevail in 
each and every case, many of the most important cases over the past three 
decades were decided by 5-4 votes in favor of the conservatives. 

In February 2016, Justice Antonin Scalia, who spoke for conservative and 
religious values on the Court, died unexpectedly. Scalia’s death gave President 
Obama an opportunity to create a liberal majority on the Court for the first 
time in decades, and he quickly nominated Judge Merrick Garland as Scalia’s 
replacement. Garland, a moderate liberal, was supported by most Republican 
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senators when Bill Clinton appointed him to the Appeals Court in 1997. When 
it comes to the Supreme Court, however, the stakes are much higher. In an effort to 
prevent tipping the ideological balance of the Court toward the liberals, Senate Re- 
publicans decided not to act on the Garland nomination, hoping that a Republican 
president would be elected in 2016 and have the opportunity to nominate another 
conservative to the Court. While Republicans called on Obama to leave the appoint- 
ment to his successor, Democrats called on Republicans to fill the vacancy, leaving 
the matter at a standstill for months. With only eight justices, the Court found itself 
evenly split on some important matters. For example, on a 4—4 vote the Court 
let stand a lower-court decision striking down President Obama’s executive orders 
blocking the deportation of as many as 5 million undocumented immigrants.* During 
the 2016 presidential campaign, Donald Trump released a list of individuals whom 
he would consider for the Supreme Court. With Trump’s election it seemed certain 
that the Court would regain its 5—4 conservative majority. 

Unlike the two branches of government examined in Chapters 10 and 11, the 
courts are fundamentally undemocratic: as we have seen, their members are not 
elected (Supreme Court members serve for “lifetime during good behavior”), and 
they are therefore insulated from public pressures. That does not mean that poli- 
tics has no effect on court decisions—far from it. In addition, both Congress and 
the president have a hand in making law; judges can affect the meaning of law 
only through interpretation. That power, however, is an important one, as examples 
in this chapter will demonstrate. The courts not only interpret the laws passed by 
Congress and the decisions of presidents when challenges arise but also inter- 
pret and apply fundamental rights. 


Identify the general types of cases and types of courts in our legal 
system (pp. 373-77) 


Describe the different levels of federal courts and their functions 
(pp. 377-81) 


Explain how the Supreme Court exercises the power of judicial 
review (pp. 382-86) 


Describe the process the Supreme Court follows in the exercise of 
its power of judicial review (pp. 386-92) 


Consider the personal and political influences on judges and the 
courts (pp. 392-95) 
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The Legal System Settles Disputes 


Originally, a “court” was the place where a 


Identify the general types of sovereign ruled—where the king or queen 
cases and types of courts governed. Settling disputes between citizens 
in our legal system was part of governing. In modern democra- 


cies, courts and judges have taken over from 

monarchs the power to resolve disputes by 
hearing the facts on both sides, applying the relevant law or principle to the facts, 
and deciding which side possesses greater merit. But since judges are not monarchs, 
they must have a basis for their authority. That basis in the United States is the 
Constitution and the law. 


Court cases in the United States proceed under two broad categories of law: 
criminal law and civil law. 

Cases of criminal law deal with disputes or actions involving criminal penal- 
ties. Criminal law regulates the conduct of individuals, defines crimes, and speci- 
fies punishment for acts defined as illegal. The government charges an individual 
with violating a statute (a law) that has been enacted to protect the public health, 
safety, morals, or welfare. In criminal cases, the government is always the plaintiff 
(the individual or organization that brings a complaint in court) and alleges that 
a criminal violation has been committed by a named defendant (the one against 
whom a complaint is brought in a criminal or civil case). Most criminal cases arise 
in state and municipal courts and involve matters ranging from traffic offenses to 


In criminal cases, the government charges an individual with violating a statute protecting 
health, safety, morals, or welfare. Most such cases arise in state and municipal courts. Here, 
an Illinois county court hears testimony in a murder case. 
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robbery and murder. While the great bulk of criminal law is still a state matter, a 
large and growing body of federal criminal law deals with infringements from tax 
evasion and mail fraud to acts of terrorism and the sale of narcotics. Defendants 
found guilty of criminal violations may be fined or sent to prison. 

Cases of civil law involve disputes among individuals or between individuals and 
the government that do not involve criminal penalties. Unlike criminal cases, the 
losers in civil cases cannot be fined or incarcerated, although they may be required 
to pay monetary damages for their actions. In a civil case, the one who brings a 
complaint is the plaintiff and the one against whom the complaint is brought is the 
defendant. The two most common types of civil cases involve contracts and torts. 
In a typical contract case, an individual or a corporation charges that it has suffered 
because of another’s violation of a specific agreement between the two. For ex- 
ample, the Smith Manufacturing Corporation may charge that Jones Distributors 
failed to honor an agreement to deliver raw materials at a specified time, causing 
Smith to lose business. Smith asks the court to order Jones to compensate it for 
the damage it allegedly suffered. In a typical tort case, one individual charges that 
he has been injured by another’s negligence or malfeasance. Medical malpractice 
suits are one example of tort cases. Another important area of civil law is adminis- 
trative law, which involves disputes over the jurisdiction, procedures, or authority 
of administrative agencies. A plaintiff may assert, for example, that an agency did 
not follow proper procedures when issuing new rules and regulations. A court will 
then examine the agency’s conduct in light of the Administrative Procedure Act, 
the legislation that governs agency rule making. 

In deciding cases, courts apply statutes (laws) and legal precedents (prior cases 
whose principles are used by judges as the basis for their decisions in present 
cases). State and federal statutes, for example, often govern the conditions under 
which contracts are and are not legally binding. Jones Distributors might argue that 
it was not obliged to fulfill its contract with the Smith Manufacturing Corporation 
because actions by Smith, such as the failure to make promised payments, consti- 
tuted fraud under state law. Attorneys for a physician being sued for malpractice, 
meanwhile, may search for prior instances in which courts ruled that actions 
similar to those of their client did not constitute negligence. Such precedents 
are applied under the doctrine of stare decisis, a Latin phrase meaning “let the 
decision stand.” It is the doctrine that a previous decision by a court applies as a 
precedent in similar cases until that decision is overruled. 


Types of Courts Include Trial, Appellate, and Supreme 


In the United States, systems of courts have been established both by the federal 
government and by the governments of the individual states. Both systems have 
several levels, as shown in Figure 12.1. More than 97 percent of all court cases in 
the United States are heard in state courts. The overwhelming majority of crimi- 
nal cases, for example, involve violations of state laws prohibiting such actions as 
murder, robbery, fraud, theft, and assault. If such a case is brought to trial, it will 
be heard in a state trial court (the first court to hear a criminal or civil case), in 
front of a judge and sometimes a jury, who will determine whether the defendant 
violated state law. If the defendant is convicted, she may appeal the conviction to 
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FIGURE 12.1 The U.S. Court System - 


The state and federal court systems both include several types of courts. The Supreme 
Court hears appeals from both systems. 
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a higher court, such as a state court of appeals (a court that hears the appeals of 
trial court decisions) and from there to a state’s supreme court (the highest court 
in a particular state or in the United States, which primarily serves an appellate 
function). The government is not entitled to appeal if the defendant is found not 
guilty in a criminal case. 

Similarly, in civil cases, most litigation is brought in the courts established by the 
state in which the activity in question took place. For example, a patient bringing 
suit against a physician for malpractice would file the suit in the appropriate court 
in the state where the alleged malpractice occurred. The judge hearing the case 
would apply state law and state precedent to the matter at hand. In a civil case, 
such as malpractice, either side may appeal the verdict if it loses. 
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The party filing an appeal, known as an appellant, usually must show that the 
trial court made a legal error in deciding the case. Appeals courts do not hear 
witnesses or examine additional evidence and will only consider new facts under 
unusual circumstances. Thus, for example, a physician who loses a malpractice case 
might appeal on the basis that the trial court misapplied the relevant law or incor- 
rectly instructed the jury. It should be noted that most criminal and civil cases are 
settled before trial through negotiated agreements between the parties. In criminal 
cases, these agreements are called plea bargains. 

Cases are heard in the federal courts if they involve federal laws, treaties with 
other nations, or the U.S. Constitution; these areas are the official jurisdiction (the 
sphere of a court’s power and authority) of the federal courts. In addition, any 
case in which the U.S. government is a party is heard in the federal courts. If for 
example, an individual is accused of violating a federal criminal statute, such as 
evading the payment of income taxes, a federal prosecutor would bring charges 
before a federal judge. Civil cases involving the citizens of more than one state and 
in which more than $75,000 is at stake may be heard in either the federal or the 
state courts, usually depending on the preference of the plaintiff. 

Federal courts serve another purpose in addition to trying cases within their 
jurisdiction: that of hearing appeals from state-level courts. In both civil and crimi- 
nal cases, a decision of the highest state court can be appealed to the U.S. Supreme 
Court by raising a federal issue. A defendant who appeals a lower-court decision 
in federal court might assert, for example, that he was denied the right to counsel 
or was otherwise deprived of the due process of law (the right of every citizen 
against arbitrary action by national or state governments) guaranteed by the federal 
Constitution or that important issues of federal law were at stake in the case. The 
U.S. Supreme Court is not obligated to accept such appeals and will do so only if 
it believes that the matter has considerable national significance. 

In addition, in criminal cases, defendants who have been convicted in a state 
court may request a writ of habeas corpus from a federal district court. Sometimes 
known as the “Great Writ,” habeas corpus is a court order that the individual in 
custody be brought into court and shown the cause for her detention. The court 
then evaluates the sufficiency of the cause and may order the release of a prisoner 
deemed to be held in violation of his legal rights. Habeas corpus is guaranteed 
by the Constitution and can be suspended only in cases of rebellion or invasion. 
In 1867, Congress’s distrust of southern courts led it to authorize federal district 
judges to issue such writs to prisoners who they believed had been deprived of 
constitutional rights in state court. Generally speaking, state defendants seeking 
a federal writ of habeas corpus must show that they have exhausted all available 
state remedies and must raise issues not previously raised in their state appeals. 
Federal courts of appeal and, ultimately, the U.S. Supreme Court have appellate 
jurisdiction for federal district court habeas decisions. 

Although the federal courts hear only a small fraction of all the civil and crimi- 
nal cases decided each year in the United States, their decisions are extremely 
important. It is in the federal courts that the Constitution and federal laws that 
govern all Americans are interpreted and their meaning and significance estab- 
lished. Moreover, it is in the federal courts that the powers and limitations of the 
increasingly powerful national government are tested. Finally, through their power 
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to review the decisions of the state courts, it is ultimately the federal courts that 
dominate the American judicial system. 


@ The Federal Courts Hear a Small 
Percentage of All Cases 


During the year ending in March 2015, 
federal district courts (the lowest federal 
level) received 376,905 cases. Though large, 
this number is approximately 3 percent of 
the number of cases heard by state courts. 
The federal courts of appeal listened to 
54,244 cases in 2015, and about 15 percent of the verdicts were appealed to the 
U.S. Supreme Court. Most of the roughly 9,000 cases filed with the Supreme 
Court yearly are dismissed without a ruling on their merits. The Court has broad 
latitude to decide what cases it will hear and generally listens to only those cases it 
deems raise the most important issues. In recent years, fewer than 80 cases per year 
have received full-dress Supreme Court review.? 


The Lower Federal Courts Handle Most Cases 


Most of the cases of original federal jurisdiction are handled by the federal dis- 
trict courts. Original jurisdiction is the authority to initially consider a case. It is 
distinguished from appellate jurisdiction, which is the authority to hear appeals 
from a lower court’s decision. Courts of original jurisdiction are the courts that 
are responsible for discovering the facts in a controversy and creating the record 
on which a judgment is based. In courts that have appellate jurisdiction, judges re- 
ceive cases after the factual record is established by the trial court. Ordinarily, new 
facts cannot be presented before appellate courts. Article III of the Constitution 
gives the Supreme Court original jurisdiction in a limited number of cases includ- 
ing (1) cases between the United States and one of the 50 states, (2) cases between 
two or more states, (3) cases involving foreign ambassadors or other ministers, and 
(4) cases brought by one state against citizens of another state or against a foreign 
country. Article III assigns original jurisdiction in all other federal cases to the lower 
courts that Congress was authorized to establish. Importantly, the Constitution 
gives the Supreme Court appellate jurisdiction in all federal cases. Almost all cases 
heard by the Supreme Court are under its appellate jurisdiction. 

The 94 federal district courts are staffed by 678 federal district judges. District 
judges are assigned to district courts according to the workload; the busiest of 
these courts may have as many as 28 judges. Only one judge is assigned to each 
case, except where statutes provide for three-judge courts to deal with special 
issues. The routines and procedures of the federal district courts are essentially 
the same as those of the lower state courts, except that federal procedural require- 
ments tend to be stricter. States, for example, do not have to provide a grand jury, 
a 12-member trial jury, or a unanimous jury verdict. Federal courts must follow all 
these procedures. 
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The Appellate Courts Hear 20 Percent of Lower-Court Cases 


Roughly 20 percent of all lower-court and federal agency cases are accepted for 
review by the federal appeals courts and by the Supreme Court in its capacity as 
an appellate court. There are 13 U.S. Court of Appeals judicial districts, or circuits, 
with a total of 179 judges. Those districts consist of 11 that divide up the nation 
geographically plus one for the District of Columbia and one federal circuit that 
deals with patents, trademarks, international trade, and claims against the federal 
government (see Figure 12.2). 

Except for cases selected for review by the Supreme Court, decisions made by 
the appeals courts are final. Because of this finality, certain safeguards have been 
built into the system. The most important is the provision of more than one judge 
for every appeals case. Each court of appeals has from 6 to 28 permanent judgeships, 
depending on the workload of the circuit. Although normally three judges hear 
appealed cases, in some instances a larger number of judges sit together en banc. 

Another safeguard is provided by the assignment of a Supreme Court justice as 
the circuit justice for each of the circuits. Since the creation of the appeals court 
in 1891, the circuit justice’s primary duty has been to review appeals arising in 
the circuit in order to expedite Supreme Court action. The most frequent and 


FIGURE 12.2 Federal Appellate Court Circuits 


The 94 federal district courts are organized into 12 regional circuits: the 11 shown 
here plus the District of Columbia, which has its own circuit. Each circuit court hears 
appeals from lower federal courts within the circuit. A thirteenth federal circuit court, 
the U.S. Court of Appeals for the Federal Circuit, hears appeals from a number of 
specialized courts such as the U.S. Court of Federal Claims. 


SOURCE: United States Courts, “Geographic Boundaries,” www.uscourts.gov/about-federal-courts/federal-courts 
-public/court-website-links (accessed 8/23/16). 
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best-known action of circuit justices is that of reviewing requests for stays of 
execution when the full Court is unable to do so—primarily during the summer, 
when the Court is in recess. 


The Supreme Court Is the Court of Final Appeal 


The Supreme Court is America’s highest court. Article III of the Constitution 
vests “the judicial power of the United States” in the Supreme Court, and this 
court is supreme in fact as well as form. The Supreme Court is the only federal 
court established by the Constitution. The lower federal courts were created by 
Congress and can be restructured or, presumably, even abolished by the legisla- 
tive branch. The Supreme Court is made up of a chief justice and eight associate 
justices (see Table 12.1). The chief justice presides over the Court’s public ses- 
sions and conferences and is the first to speak and vote. Voting then proceeds from 
most to least senior. In the Court’s actual deliberations and decisions, however, the 
chief justice has no more authority than the other justices. Each justice casts one 
vote. To some extent, the influence of the chief justice is a function of her own 
leadership ability. Some chief justices, such as the late Earl Warren, have been able 
to lead the Court in a new direction. In other instances, forceful associate justices, 
such as the late Felix Frankfurter, are the dominant figures on the Court. 

The Constitution does not specify the number of justices who should sit on 
the Supreme Court; Congress has the authority to change the Court’s size. In 
the early nineteenth century, there were six Supreme Court justices; later there 
were seven. Congress set the number of justices at nine in 1869, and the Court 
has remained that size ever since. In 1937, President Franklin Delano Roosevelt 
(FDR), infuriated by several Supreme Court decisions that struck down New 
Deal programs, asked Congress to enlarge the Court so that he could add a few 


Supreme Court Justices, 2016 (in Order of Seniority) 


YEAR OF PRIOR APPOINTED YEAR OF 

NAME BIRTH EXPERIENCE BY APPOINTMENT 
Anthony Kennedy 1936 _—- Federal judge Reagan 1988 
Clarence Thomas 1948 Federal judge G. H. W. Bush 1991 
Ruth Bader Ginsburg 1933 Federal judge Clinton 1993 
Stephen Breyer 1938 Federal judge Clinton 1994 
John Roberts, Jr. 1955 Federal judge G. W. Bush 2005 
(Chief Justice) 

Samuel Alito 1950 Federal judge G. W. Bush 2006 
Sonia Sotomayor 1954 Federal judge Obama 2009 
Elena Kagan 1960 Solicitor general Obama 2010 


(vacant seat)* 


* As of November 2016. 
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sympathetic justices to the bench. Although Congress balked at Roosevelt’s “court 
packing” plan, the Court gave in to FDR’s pressure and began to take a more 
favorable view of his policy initiatives. The president, in turn, dropped his efforts 
to enlarge the Court. The Court’s surrender to FDR came to be known as “the 
switch in time that saved nine.” 


Judges Are Appointed by the President 
and Approved by the Senate 


Federal judges are nominated by the president and are generally selected from 
among the more prominent or politically active members of the legal profession. 
Many federal judges previously served as state court judges or state or local pros- 
ecutors. Before the president makes a formal nomination, however, the senators 
from the candidate’s own state must indicate that they support the nominee. This 
is an informal but seldom violated practice called senatorial courtesy. If one or 
both senators from a prospective nominee’s home state belong to the president’s 
political party, the president will almost invariably consult them and secure their 
blessing for the nomination. Because the president’s party in the Senate will rarely 
approve a nominee opposed by a home-state senator from its ranks, the president 
will usually not bother to present such a nomination to the Senate. Through this 
arrangement, senators are able to exercise veto power over appointments to the 
federal bench from their own states. If the state has no senator from the president’s 
party, the governor or members of the state’s House delegation may make sug- 
gestions. The practice of “courtesy” generally does not apply to Supreme Court 
appointments, only to district and circuit court nominations. 

Federal appeals court nominations follow much the same pattern. Since appeals 
court judges preside over jurisdictions that include several states, however, senators 
do not have as strong a role in proposing potential candidates. Instead, potential 
appeals court candidates are generally suggested to the president by the Justice 
Department or by important members of the administration. The senators from the 
nominee’s own state are still consulted, however, before the president formally acts. 

There are no formal qualifications for service as a federal judge. In general, 
presidents endeavor to appoint judges who possess legal experience and good 
character and whose partisan and ideological views are similar to their own. 
Once the president has formally nominated an individual, the nominee must 
be considered by the Senate Judiciary Committee and confirmed by a majority 
vote in the full Senate. In recent years, the judicial appointments process has 
been affected by increasing partisan conflict. Senate Democrats have sought to 
prevent Republican presidents from appointing conservative judges, while Sen- 
ate Republicans have worked to prevent Democratic presidents from appointing 
liberal judges. During the early months of the Obama administration, Republi- 
cans were able to slow the judicial appointment process through filibusters and 
other procedural maneuvers so that only 3 of the president’s 23 nominations 
for federal judgeships were confirmed by the Senate.* Obama’s allies urged the 
president to take a more aggressive stance or risk allowing Republicans to block 
what had been considered a key Democratic priority. In 2013, the Senate voted 
52 to 48 to end the use of the filibuster against all executive branch and judicial 


380 CHAPTER 12 THE FEDERAL COURTS 


nominees except those to the Supreme Court. As of August 2016, Obama had 
won the appointment of 329 new district court judges, 55 new appeals court 
judges, and 2 Supreme Court justices.* 

If political factors play an important role in the selection of district and ap- 
pellate court judges, they are decisive when it comes to Supreme Court ap- 
pointments. Because the Court has so much influence over law and politics, 
virtually all presidents have made an effort to select justices who share their 
political views. 

As of November 2016, four of the eight current justices were appointed by 
Republican presidents. Before the passing of Justice Antonin Scalia, the Court had 
a conservative majority for 45 years, most recently consisting of Chief Justice John 
Roberts and Justices Samuel Alito, Anthony Kennedy, Antonin Scalia, and Clarence 
Thomas. As we saw in this chapter’s introduction, this majority propelled the Court 
in a more conservative direction in a variety of areas. In 2011 and 2012, however, 
Chief Justice Roberts joined the liberal bloc in two important cases. The first was 
the Court’s decision to invalidate portions of an Arizona law designed to identify 
and apprehend illegal aliens.» The second was the Court’s 5-4 decision to uphold 
the Affordable Care Act (ACA), President Obama’s major legislative achievement. 
In 2015, Roberts again voted to uphold the ACA, writing the majority opinion.® 

Supreme Court nominations have come to involve intense partisan struggle in re- 
cent decades. Typically, after the president has named a nominee, interest groups op- 
posed to the nomination have mobilized opposition in the media, among the public, 
and in the Senate. When President George H. W. Bush proposed conservative judge 
Clarence Thomas for the Court, for example, liberal groups launched a campaign to 
discredit Thomas. After extensive research into his background, opponents of the 
nomination were able to produce evidence suggesting that Thomas had sexually 
harassed a former subordinate, Anita Hill. Thomas denied the charge. After conten- 
tious Senate Judiciary Committee hearings, 
highlighted by testimony from both Thomas 
and Hill, Thomas narrowly won confirmation. 

Republicans severely criticized Obama's 
nomination of Sonia Sotomayor in 2009 
and Elena Kagan in 2010, though both were 
ultimately confirmed by the Senate.’ Because 
Sotomayor and Kagan replaced liberal jus- 
tices, they did not affect the balance of power 
on the Court. In 2016, however, the death 
of conservative justice Antonin Scalia gave 
Obama an opportunity to replace Scalia with 
a more liberal jurist, and Obama named Judge 
Merrick Garland. Senate Republicans refused After the death of conservative justice 
to take action on the nomination, preferring to 4”tonin Scalia in 201 6, Republican 
wait and see whether a Republican might be SeROTS called on President Obama to 
elected to the presidency in 2016 and have the aid bdo Cal ad 

: : ; to the next president. Obama nomi- 
opportunity to nominate another conservative nated Merrick Garland, a moderate 
to the Court. With Donald Trump’s election in Democrat, hoping to persuade the 
2016, this strategy seemed to have paid off. Senate to hold a hearing and a vote. 
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@ The Power of the Supreme Court Is Judicial Review 


The term judicial review refers to the power 
of the judiciary to review and, if necessary, 
declare actions of the legislative and execu- 
tive branches invalid or unconstitutional. It 
is sometimes also used to describe the scru- 
tiny that appellate courts give to the actions 
of trial courts, but strictly speaking, this is improper usage. A higher court’s ex- 
amination of a lower court’s decisions might be called “appellate review,” but it is 
not judicial review. 


Judicial Review Covers Acts of Congress 


Because the Constitution does not give the Supreme Court the power of 
judicial review over congressional enactments, the Court’s exercise of it seems 
like something of a usurpation. But judicial review was debated at the Con- 
stitutional Convention. Some delegates expected the courts to exercise this 
power, while many others were “departmentalists,” believing that each branch of 
the new government would interpret the Constitution as it applied to its own 
actions, with the judiciary mainly ensuring that individuals did not suffer injus- 
tices. Ambiguity over the framers’ intentions was settled in 1803 in the case of 
Marbury v. Madison.® The Court said, 


It is emphatically the province and duty of the Judicial Department [the judicial 
branch] to say what the law is. Those who apply the rule to particular cases must, of 
necessity, expound and interpret that rule. If two laws conflict with each other, the 
Courts must decide on the operation of each... . So, if a law [e.g., a statute or treaty] 
be in opposition to the Constitution, if both the law and the Constitution apply to 
a particular case, so that the Court must either decide that case conformably to the 
law, disregarding the Constitution, or conformably to the Constitution, disregarding 
the law, the Court must determine which of these conflicting rules governs the case. 


This is of the very essence of judicial duty. 


The Court’s legal power to review acts of Congress has not been seriously 
questioned since 1803 in part because the Supreme Court tends to give acts of 
Congress an interpretation that will make them constitutional. For example, in its 
2012 decision upholding the constitutionality of the ACA, the Court agreed with 
the many legal scholars who had argued that Congress had no power under the 
Constitution’s commerce clause to order Americans to purchase health insurance. 
But rather than invalidate the act, the Court declared that the law’s requirement 
that all Americans purchase insurance was actually a tax and, thus, represented a 
constitutionally acceptable use of Congress’s power to levy taxes.° 

In more than two centuries, the Court has concluded that fewer than 160 acts 
of Congress directly violated the Constitution.'® These cases are often highly con- 
troversial. For example, in 2007, 2010, and 2014, the high court struck down key 
portions of the Bipartisan Campaign Reform Act, through which Congress had 
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Judicial Review across the Globe 


Astrong, independent judiciary is a major com- 
ponent of most modern democracies today. 
In 1946 only about a quarter of democracies 
had a constitutional court that possessed 
the power of judicial review, whereby the court 
can review the constitutionality of an act; by 
2006 almost 90 percent did.? 

However, the type of judicial review varies 
greatly by county. The U.S. Supreme Court 
has concrete judicial review, meaning that 
the Court can only rule whether or not a law 
is constitutional if it receives a specific case 
challenging that law. In contrast, countries 


with abstract judicial review do not require a 
case to make such a ruling. France’s Conseil 
Constitutionnel, for example, can rule on the 
constitutionality of a law before the law is even 
enacted, if it receives a request by an elected 
official, such aS a member of parliament or 
local government, to review the bill. France was 
long known for being the only country to use 
solely abstract review, but in 2010, France’s 
courts gained the power to respond to enacted 
legislation as well, meaning that the courts 
now have the power of both abstract and con- 
crete judicial review. 


Concrete, 
Constitutional Abstract, or 
Country Court Both? What Can Be Reviewed 
Brazil Supreme Federal Both e National legislation 
Court e Lower court decisions 
e State and local laws 
France Conseil Both e National legislation 
Constitutionnel e Legislation pertaining to cases before other 
high courts 
Germany Federal Both e National legislation 
Constitutional e Actions of other national government institutions 
Court e State and local laws 
e Constitutional amendments 
e Election law violations 
India Supreme Court Concrete e National legislation 
e Actions of other national government institutions 
e State and local laws 
e Lower court decisions and appeals 
e Past judgments by the Supreme Court 
Japan Supreme Court Concrete e National legislation 
e Local laws 
e Administrative actions 
South Constitutional Both e National legislation 
Africa Court e Actions of other national government institutions 
e Local laws 
e Lower court decisions and appeals 
United Supreme Court Concrete e National legislation 
States e Actions of other national government 


institutions (e.g., executive orders) 
e State and local laws 
Lower court decisions and appeals 


*David S. Law and Mila Versteeg,“The Evolution and Ideology of Global Constitutionalism,” California Law Review, 99, no. 5 (2010): 1163-1257. 


sought to regulate spending in political campaigns.'! The Court found that provi- 
sions of the act limiting political advertising violated the First Amendment. These 
cases are unusual in that the Court rarely overturns acts of Congress. 


Judicial Review Applies to Presidential Actions 


The federal courts also review presidential actions from time to time. In recent 
decades, the courts have, more often than not, upheld presidential power in such 
areas as foreign policy, war and emergency powers, legislative power, and adminis- 
trative authority. But the Supreme Court ruled on three cases involving President 
George W. Bush’s antiterrorism initiatives and claims of executive power and in 
two of the three cases placed some limits on presidential authority. 

One important case was Hamdi v. Rumsfeld.'* Yaser Esam Hamdi, apparently 
a Taliban soldier, was captured by American forces in Afghanistan and brought 
to the United States, where he was incarcerated at the Norfolk Naval Station. 
Hamdi was classified as an enemy combatant and denied civil rights, including 
the right to counsel, despite the fact that he had been born in the United States 
and was a U.S. citizen. In 2004 the Supreme Court ruled that Hamdi was entitled 
to a lawyer and “a fair opportunity to rebut the government’s factual assertions.” 
Thus, the Court imposed restrictions on the president’s power, although it also 
affirmed the president’s most important claim: the unilateral power to declare 
individuals, including U.S. citizens, “enemy combatants” who could be detained 
by the United States. 


F 


The courts may be called on to review the actions of the president. When President Obama 
passed an executive order that would protect millions of immigrants from deportation, opponents 
of the order challenged the legality of his actions. In 2016 the Court issued a 4-4 tie, calling 
into question Obama’s plan. 
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In the 2006 case of Hamdan v. Rumsfeld,'° Salim Hamdan, a Taliban fighter, was 
captured in Afghanistan and held at the Guantanamo Bay naval base. The Bush 
administration planned to try Hamdan before a military commission created by 
a 2002 presidential order. The Supreme Court ruled that this presidentially cre- 
ated commission violated federal law and U.S. treaty obligations. In response, Bush 
pressed Congress to rewrite the law, which it did, enacting the Military Commis- 
sions Act. This law gave the president legal authority for his actions. Section 7 of 
the law said that Guantanamo prisoners could not bring habeas corpus petitions 
to federal courts to seek their release. In the 2008 case of Boumediene v. Bush," 
however, the Supreme Court struck down Section 7, saying that habeas corpus was 
a fundamental right. 


Judicial Review Also Applies to State Actions 


The logic of the supremacy clause of Article VI of the Constitution, which states 
that laws passed by the national government and all treaties “shall be the supreme 
Law of the Land” and superior to all laws adopted by any state or any subdivision, 
implies that the Court may review the constitutionality of state laws. Furthermore, 
in the Judiciary Act of 1789, Congress conferred on the Supreme Court the power 
to reverse state constitutions and laws whenever they are clearly in conflict with 
the U.S. Constitution, federal laws, or treaties.'* This power gives the Supreme 
Court appellate jurisdiction over all of the millions of cases handled by U.S. courts 
each year. 

The supremacy clause of the Constitution also provides that “the Judges 
in every State shall be bound thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding.” Under this authority, the 
Supreme Court has frequently overturned state constitutional provisions or 
statutes and state court decisions it deems contrary to the federal Constitution 
or federal statutes. 

The civil rights arena abounds with examples of state laws that were over- 
turned because the statutes violated guarantees of due process and equal pro- 
tection contained in the Constitution’s Fourteenth Amendment. For example, 
in the 1954 case of Brown v. Board of Education, the Court overturned stat- 
utes from Kansas, South Carolina, Virginia, and Delaware that either required 
or permitted segregated public schools, on the basis that such statutes denied 
black schoolchildren equal protection of the law.'® In 2003, the Court ruled that 
Texas’s law criminalizing sodomy violated the right to liberty protected by the 
due process clause.!” 

Sometimes Court decisions are so broad and sweeping that they have the 
effect of changing the law, and legal practices, across the country. In the 1973 
Supreme Court case of Roe v. Wade, for example, the Court ruled that a safe, legal 
abortion was a constitutionally protected right for women under most circum- 
stances. This decision had the effect of striking down restrictive abortion laws in 
more than 40 states. 

One realm in which the Court constantly monitors state conduct is that 
of law enforcement. As we saw in Chapter 4, the Supreme Court has developed 
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a number of principles regulating police 
conduct to ensure that the police do not 
violate constitutional liberties. These prin- 
ciples, however, must often be updated to 
keep pace with changes in technology. In 
the 2012 case of United States v. Jones, the 
Supreme Court found that police use of a 
Global Positioning System tracker—a device 
invented more than two centuries after the 
adoption of the Bill of Rights—constituted 
a “search” as defined by the Fourth Amend- 
ment. In the 2014 case of Riley v. California, 
the Court held that the police could not 
undertake a warrantless search of the digi- 
tal contents of a cell phone—another device 
hardly imagined by the framers.'* Recent 
Court decisions overturning state law have 
Ie 2012: dhe Supreme Court heard the come in cases concerning criminal punish- 
case of Evan Miller, who was sentenced | ™ents. For example, in 2012 the Court struck 
to life imprisonment without parole for down Alabama and Arkansas statutes that 


acrime he allegedly committed when mandated a sentence of life in prison with- 
he was 14 years old. The Court ruled out possibility of parole for minors who 
that a life-without-parole sentence for were found guilty of homicide. The Court 


a 14-year-old violates the Eighth 
Amendment's prohibition against 
cruel and unusual punishment. 


held that this statute violated the Eighth 
Amendment’s prohibition of cruel and un- 
usual punishment.!° 


@ Most Cases Reach the Supreme Court by Appeal 


Article III of the Constitution and Supreme 
Court decisions define judicial power as 
extending only to “cases and controversies.” 
This means that the case before a court 
must be an actual controversy, not a hypo- 
thetical one, with two truly adversarial 
parties. The courts have interpreted this 
language to mean that they do not have the power to render advisory opinions 
to legislatures or agencies about the constitutionality of proposed laws or regula- 
tions. Furthermore, even after a law is enacted, the courts will generally refuse to 
consider its constitutionality until it is actually applied. Even with this provision, 
given that millions of disputes arise every year, the job of the Supreme Court 
would be impossible if it were not able to control the flow of cases and its own 
caseload. As noted earlier, cases that come first to the Supreme Court are very few 
in number. 

Most cases reach the Supreme Court through the writ of certiorari, which is 
granted whenever four of the nine justices agree to review a decision of a lower 
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court. (Certiorari comes from the Latin for “to make more certain.”) The term 
certiorari is sometimes shortened to cert, and cases deemed to merit certiorari are 
referred to as “certworthy.” An individual who loses in a lower federal court or state 
court and wants the Supreme Court to review the decision has 90 days to file a 
petition for a writ of certiorari with the clerk of the U.S. Supreme Court. Petitions 
for thousands of cases are filed with the Court every year. 

Since 1972, most of the justices have participated in a “certiorari pool” in which 
their law clerks work together to evaluate the petitions. Each petition is reviewed 
by one clerk, who writes a memo for all the justices participating in the pool, sum- 
marizing the facts and issues and making a recommendation. Clerks for the other 
justices add their comments to the memo. After the justices have reviewed the 
memos, any one of them may place any case on the discuss list, which is circulated 
by the chief justice. If a case is not placed on the discuss list, it is automatically 
denied certiorari. Cases placed on the discuss list are considered and voted on 
during the justices’ closed-door conference. 

For certiorari to be granted, four justices must be convinced that the case satis- 
fies Rule 10 of the Rules of the U.S. Supreme Court. Rule 10 states that certiorari 
is not a matter of right but is to be granted only when there are special and com- 
pelling reasons. These include conflicting decisions by two or more circuit courts, 
conflicts between circuit courts and state courts of last resort, conflicting decisions 
by two or more state courts of last resort, decisions by circuit courts on matters of 
federal law that should be settled by the Supreme Court, a circuit court decision 
on an important question that conflicts with Supreme Court decisions, cases that 
present important questions of civil rights or civil liberties, and cases in which the 
federal government is an appellant. It should be clear from this list that the Court 
will usually take action under only the most compelling circumstances. Ultimately, 
however, the question of which cases to accept can come down to the preferences 
and priorities of the justices. 

As Figure 12.3 shows, the Court is inundated by appeals, and the number of 
appeals has skyrocketed over the years, even though the Court actually rules on 
less than 1 percent of these appeals. 


The Solicitor General, Law Clerks, and Interest 
Groups Also Influence the Flow of Cases 


In addition to the judges themselves, three other entities play an important role in 
shaping the flow of cases through the federal courts: the solicitor general, federal 
law clerks, and interest groups. 


The Solicitor General If any single person has greater influence than individual 
judges over the federal courts, it is the solicitor general of the United States. The 
solicitor general is the third-ranking official in the Justice Department (below the 
attorney general and the deputy attorney general) but the top government law- 
yer in virtually all cases before the Supreme Court in which the government is a 
party. The solicitor general controls the flow of cases by screening them before any 
agency of the federal government can appeal them to the Supreme Court; indeed, 
the justices rely on the solicitor general to “screen out undeserving litigation and 
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FIGURE 12.3 Cases Filed in the U.S. Supreme Court, 1938-2014 Terms 


NOTE: Number of cases filed in term starting in year indicated. 

SOURCES: Years 1938-69, 1970-83, 1984-99: The United States Law Week (Washington, DC: Bureau of National 
Affairs), vol. 56, no. 3102; vol. 59, no. 3064; vol. 61, no. 3098; vol. 63, no. 3134; vol. 65, no. 3100; vol. 67, no. 3167; 
vol. 69, no. 3134 (copyright © Bureau of National Affairs Inc.); 2000-05: U.S. Bureau of the Census, Statistical Abstract 
of the United States; 2006-10: Office of the Clerk, Supreme Court of the United States; and 2011-14: Supreme Court of 
the United States, Cases on Docket, www.uscourts.gov/statistics-reports/caseload-statistics-data-tables (accessed 
7/11/16). 
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furnish them with an agenda to government cases that deserve serious consider- 
ation.” More than half of the Supreme Court’s total workload consists of cases 
under the direct charge of the solicitor general. Typically, more requests for ap- 
peals are rejected than are accepted by the solicitor general. Without the solicitor 
general’s support, requests directly from government agencies are seldom reviewed 
by the Court. 

The solicitor general can enter a case even when the federal government is not 
a direct litigant, by writing an amicus curiae (“friend of the court”) brief. A “friend 
of the court” is not a direct party to a case but seeks to assist the Supreme Court 
in reaching a decision by presenting additional briefs. Other interested parties may 
file amicus briefs as well. 

In addition to exercising substantial control over the flow of cases, the solici- 
tor general can shape the arguments used before the federal courts. Indeed, the 
Supreme Court tends to give special attention to the way the solicitor general 
characterizes the issues. 
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Law Clerks Every federal judge employs law clerks to research legal issues 
and assist with the preparation of opinions. Each Supreme Court justice is 
assigned four clerks. The clerks are almost always honors graduates from the 
nation’s most prestigious law schools. A clerkship with a Supreme Court justice 
is a great honor and generally indicates that the fortunate individual is likely 
to reach the very top of the legal profession. The work of the Supreme Court 
clerks is a closely guarded secret, but some justices rely heavily on their clerks 
for advice in writing opinions and in deciding whether specific cases ought to 
be heard by the Court. In a recent book, a former law clerk to the late justice 
Harry Blackmun charged that Supreme Court justices yielded “excessive power 
to immature, ideologically driven clerks, who in turn use that power to manipu- 


late their bosses.”?! 


Lobbying for Access: Interests and the Court At the same time that the Court 
exercises discretion over which cases it will review, groups and forces in society 
often seek to persuade the justices to listen to their problems. Lawyers represent- 
ing interest groups try to choose the proper client and the proper case so that the 
issues in question are most dramatically and appropriately portrayed. When pos- 
sible, they also pick a district with a sympathetic judge in which to bring the case. 
Sometimes they wait for an appropriate political climate. 

Group litigants have to plan carefully when to use and when to avoid public- 
ity. They must also attempt to develop a proper record at the trial court level, one 
that includes some constitutional arguments and even, when possible, errors on 
the part of the trial court. One of the most effective strategies that litigants use in 
getting cases accepted for review by the appellate courts is to bring the same type 
of suit in more than one circuit (that is, to develop a “pattern of cases”), in the hope 
that inconsistent treatment by two different courts will improve the chance of a 
Supreme Court review. 

The two most notable users of the “pattern of cases” strategy in recent years have 
been the National Association for the Advancement of Colored People (NAACP) 
and the American Civil Liberties Union (ACLU). For many years, the NAACP 
(and its Defense Fund—now a separate group) has worked through local chapters 
and with many individuals to encourage litigation on issues of racial discrimination 
and segregation. Sometimes it distributes petitions to be signed by parents and 
filed with local school boards and courts, deliberately sowing the seeds of future 
litigation. The NAACP and the ACLU often encourage private parties to bring suit 
and then join the suit as amici curiae. 


The Supreme Court’s Procedures Mean Cases 
May Take Months or Years 


The Preparation The Supreme Court’s decision to accept a case is the beginning 
of what can be a lengthy and complex process (see Figure 12.4). First, the attor- 
neys on both sides must prepare briefs—written documents that may be several 
hundred pages long in which the attorneys explain, using case precedents, why 
the Court should rule in favor of their client. Briefs are filled with referrals to 
precedents specifically chosen to show that other courts have frequently ruled in 
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FIGURE 12.4 Time Line of a Supreme Court Case 


This calendar of events in the case of Chamber of Commerce v. Environmental 
Protection Agency illustrates the steps of the process as a case moves through the 
Supreme Court. 


SOURCE: www.scotusblog.com/case-files/cases/chamber-of-commerce-of-the-united-states-v-environmental 
-protection-agency/ (accessed 6/9/14). 


April 19, 2013 


The Chamber of Commerce filed a petition for a writ of certiorari 
in the case Chamber of Commerce of the United States of 
America, et al. v. Environmental Protection Agency, et al. 


May 2013 


Filing of briefs and amicus curiae briefs in support of the petitioner, including 
the Institute for Trade, Standards, and Sustainable Development and Nobel 
Prize-winning economist Thomas C. Shelling 


July 2013 


Brief of the solicitor general on behalf of the Environmental 
Protection Agency (the respondent) 


August 7, 2013 


The case is distributed for conference. 


October 15, 2013 


The petition (certiorari) is granted. 


November 25, 2013 
Date for oral argument is set for February 24, 2014. 


December 2013 


Briefs and amicus curiae briefs are filed on behalf 
of petitioner. 


January 2014 


Briefs and amicus curiae briefs are filed on behalf of 
respondent. 


February 24, 2014 


Oral argument of one hour 


June 2014 


Decision 
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the same way that the Supreme Court is being asked to rule. The attorneys for 
both sides muster the most compelling precedents they can in support of their 
arguments. 

As the attorneys prepare their briefs, they often ask sympathetic interest groups 
for help. Groups are asked to file amicus curiae (friend of the court) briefs that 
support the claims of one or the other litigant. In a case involving separation of 
church and state, for example, liberal groups such as the ACLU and Citizens for 
the American Way are likely to be asked to file amicus briefs in support of strict 
separation, whereas conservative religious groups are likely to file amicus briefs 
advocating increased public support for religious ideas. Often, dozens of briefs will 
be filed on each side of a major case. Amicus filings are a primary method used by 
interest groups to lobby the Court. 


Oral Argument The next stage of a case is oral argument, in which attorneys for 
both sides appear before the Court to present their positions and answer questions 
posed by justices. Each attorney has only a half hour to present the case, and this 
time includes interruptions for questions. Certain members of the Court, such as 
the late Justice Scalia, are known to interrupt attorneys dozens of times. Others, 
such as Justice Thomas, seldom ask questions. For an attorney, the opportunity to 
argue a case before the Supreme Court is a singular honor and a mark of profes- 
sional distinction. It can also be a harrowing experience as justices interrupt a 
carefully prepared presentation to ask pointed questions. Oral argument can be 
very important to the outcome of a case. It allows justices to better understand 
the heart of the case and to raise questions that might not have been addressed in 
the opposing side’s briefs. It is not uncommon for justices to go beyond the strictly 
legal issues and ask opposing counsel to discuss the implications of the case for the 
Court and the nation at large. 


The Conference Following oral argument, the Court discusses the case in its 
Wednesday or Friday conference, a strictly private meeting that no outsiders are 
permitted to attend. The chief justice presides over the conference and speaks first; 
the other justices follow in order of seniority. The justices discuss the case and 
eventually reach a decision on the basis of a majority vote. If the Court is divided, 
a number of votes may be taken before a final decision is reached. As the case is 
discussed, justices may try to influence or change one another’s opinions. At times, 
this may result in compromise decisions. 


Opinion Writing After a decision has been reached, one of the members of the 
majority is assigned to write the opinion—the written explanation of the Supreme 
Court’s decision in a particular case. This assignment is made by the chief justice 
or by the most senior justice in the majority if the chief justice is on the losing 
side. The assignment of the opinion can make a significant difference to the inter- 
pretation of a decision. Lawyers and judges in the lower courts will examine the 
opinion carefully to ascertain the Supreme Court’s intent. Differences in wording 
and emphasis can have important implications for future litigation. Once the 
majority opinion is drafted, it is circulated to the other justices. Some members 
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of the majority may decide that they do not agree with all the language of the 
opinion and therefore write “concurring” opinions that support the decision but 
offer a different rationale or emphasis. In assigning an opinion, serious thought 
must be given to the impression the case will make on lawyers and the public 
and to the probability that one justice’s opinion will be more widely accepted 
than another’s. 

One of the more dramatic instances of this tactical consideration occurred in 
1944, when Chief Justice Harlan F. Stone chose Justice Felix Frankfurter to write 
the opinion in the “white primary” case Smith v. Allwright. The chief justice be- 
lieved that this sensitive case, which overturned the southern practice of prohibit- 
ing black participation in nominating primaries, required the efforts of the most 
brilliant and scholarly jurist on the Court. But the day after Stone made the assign- 
ment, Justice Robert H. Jackson wrote a letter to Stone urging a change of assign- 
ment. In his letter, Jackson argued that Frankfurter, a foreign-born Jew from New 
England, would not win the South with his opinion, regardless of its brilliance. 
Stone accepted the advice and substituted Justice Stanley Reed, an American-born 
Protestant from Kentucky and a southern Democrat in good standing.” 


Dissent Justices who disagree with the majority decision of the Court may choose 
to publicize their disagreement in the form of a dissenting opinion (a decision writ- 
ten by a justice in the minority in a particular case in which the justice wishes to 
express his reasoning in the case). Dissents can be used to express opposition to 
an outcome or to signal to defeated political forces in the nation that their posi- 
tion is supported by at least some members of the Court. Because there is no need 
to please a majority, dissenting opinions can be more eloquent and less guarded 
than majority opinions. The Supreme Court often produces 5-4 decisions, with 
dissenters writing long and detailed opinions that, they hope, will help them to 
persuade a swing justice to join their side on the next round of cases dealing with a 
similar topic. During the Court’s 2006-07 term, Justice Ruth Bader Ginsburg was 
so unhappy about the majority’s decisions in a number of cases that she began to 
read forceful dissents from the bench, a practice she has continued to underscore 
her disagreements with several recent decisions and point the way toward other 
possibilities. 


@ Supreme Court Decisions Are Influenced 
by Activism and Ideology 


The Supreme Court explains its decisions in 
terms of law and precedent. But although 
law and precedent do have an effect on the 
Court’s deliberations and eventual deci- 
sions, throughout its history, the Court 
has shaped and reshaped the law. In the 
late nineteenth and early twentieth centuries, for example, the Supreme Court 
held that the Constitution, law, and precedent permitted racial segregation in the 
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United States. Beginning in the late 1950s, however, the Court found that the 
Constitution prohibited segregation on the basis of race and ruled that racial 
categories in legislation were always suspect. By the 1970s and ‘80s the Court 
once again held that the Constitution permitted the use of racial categories—when 
such categories were needed to help members of minority groups achieve full 
participation in American society. In the 1990s the Court began to retreat from 
this position, too, indicating that governmental efforts to provide extra help to 
racial minorities could represent an unconstitutional infringement on the rights of 
the majority. 


Institutional Interests The Supreme Court’s justices are acutely aware of the 
Court’s place in history, and they care about protecting the Court’s power and 
reputation. This desire to protect the institutional integrity of the Court can 
sometimes influence judicial thinking. Chief Justice John Roberts seemed to 
have institutional concerns in mind when he surprised fellow conservatives by 
casting the deciding vote in favor of the constitutionality of the ACA in 2012. 
Roberts had been widely expected to oppose the president’s health care reform 
effort. However, the Court’s conservative majority had come under increasing 
political fire for its positions on such matters as campaign finance and affirma- 
tive action. Roberts, according to one commentator, saw himself as “uniquely 
entrusted with the custodianship of the court’s legitimacy, reputation, and stat- 
ure” and was determined to show that the Court stood above mere political 
ideology.”> As we saw above, Roberts repeated his support of the ACA in 2015 
in the case of King v. Burwell. 


Activism and Restraint The judicial philosophy of judges plays an important 
role in their decision making. One element of judicial philosophy is the issue of 
activism versus restraint. Over the years, some justices have believed that courts 
should narrowly interpret the Constitution according to the stated intentions of 
its framers and defer to the views of Congress when interpreting federal statutes. 
Justice Frankfurter, for example, advocated judicial deference to legislative bodies 
and avoidance of the “political thicket” in which the Court would entangle itself by 
deciding questions that were essentially political rather than legal in character. Ad- 
vocates of judicial restraint are sometimes called “strict constructionists” because 
they refuse to go beyond the clear words of the Constitution in interpreting the 
document's meaning. 

The alternative to restraint is judicial activism. Activist judges, such as the for- 
mer chief justice Earl Warren, believe that the Court should go beyond the words 
of the Constitution or a statute to consider the broader societal implications of 
its decisions. Activist judges sometimes strike out in new directions, promulgat- 
ing new interpretations or inventing new legal and constitutional concepts when 
they believe these to be socially desirable. For example, Justice Harry Blackmun’s 
opinion in Roe v. Wade was based on a constitutional right to privacy that is not 
found in the words of the Constitution but was, rather, from the Court’s prior 
decision in Griswold v. Connecticut.** Blackmun and the other members of the 
majority in the Roe case argued that the right to privacy was implied by other 
constitutional provisions. In this instance of judicial activism, the Court knew the 
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result it wanted to achieve and was not afraid to make the law conform to the 
desired outcome. 

Activism and restraint are sometimes confused with liberalism and con- 
servatism. For example, conservative politicians often castigate “liberal activ- 
ist” judges and call for the appointment of conservative jurists who will refrain 
from reinterpreting the law. To be sure, some liberal jurists are activists and 
some conservatives have been advocates of restraint, but the reverse is also 
true—liberals can be restrained and conservatives activist. Indeed, the Rehnquist 
Court, dominated by conservatives, was among the most activist courts in 
American history, striking out in new directions in such areas as federalism and 
election law. The Roberts Court is continuing along the same route. As the ex- 
amples of these conservative courts illustrate, a judge may be philosophically 
conservative and believe in strict construction of the Constitution but also be 
jurisprudentially activist and believe that the courts must play an active and 
energetic role in policy making, if necessary striking down acts of Congress to 
ensure that the intent of the framers is fulfilled. 


Political Ideology and Partisanship The philosophy of activism versus 
restraint is sometimes a smokescreen for political ideology, and indeed, the 
liberal or conservative attitudes of justices play an important role in their deci- 
sions. A study by three political scientists found that in First Amendment free 
speech cases that came before the Supreme Court between 1953 and 2011, 


Ina historic decision in 2015, the Supreme Court declared same-sex marriage a fundamental 
right protected by the due process and equal protection clauses of the Fourteenth Amendment 
to the Constitution. 


liberal justices were more likely to vote to support the free speech rights of 
liberals, and conservative justices were more likely to support the free speech 
rights of conservative speakers. This trend, however, was even stronger for 
conservative justices than liberal justices. For example, the late conservative 
justice Antonin Scalia voted in favor of conservative speakers 65 percent of 
the time but in favor of liberal speakers 21 percent. The study, commented one 
legal analyst, “shows how much justices’ ideology influences the speech they 
are willing to protect.” 

Historically, liberal judges have been activists, willing to use the law to achieve 
social and political change, whereas conservatives have been associated with judi- 
cial restraint. In recent years, however, some conservative justices who have long 
called for restraint have actually become activists in seeking to undo some of the 
work of liberal jurists over the past several decades. 

From the 1950s to the ’80s, the Supreme Court took an activist role in such 
areas as civil rights, civil liberties, abortion, voting rights, and police procedures. 
For example, the Supreme Court was more responsible than any other govern- 
mental institution for breaking down America’s system of racial segregation. The 
Supreme Court virtually prohibited states from interfering with the right of a 
woman to seek an abortion and sharply curtailed state restrictions on voting 
rights. And it was the Supreme Court that placed restrictions on the behavior 
of local police and prosecutors in criminal cases. In a series of decisions between 
1989 and 2008, however, the conservative justices appointed by Ronald Reagan, 
George H. W. Bush, and George W. Bush were able to swing the Court to a more 
conservative position on civil rights, affirmative action, abortion rights, property 
rights, criminal procedure, voting rights, desegregation, and the power of the 
national government. 


The Federal Judiciary 
and Your Future 


In the original conception of the framers, the judiciary was to be the institu- 
tion that would protect individual liberty from the government. As we saw in 
Chapter 2, the framers believed that in a democracy the great danger was what 
they termed “tyranny of the majority’—the possibility that a popular majority, 
“united or actuated by some common impulse or passion,” would “trample on the 
rules of justice.”*° The framers hoped that the courts would protect liberty from 
the potential excesses of democracy. And for most of American history, this was 
precisely the role played by the federal courts. The courts’ most important deci- 
sions were those that protected the freedoms—to speak, worship, publish, vote, 
and attend school—of groups and individuals whose political views, religious 
beliefs, or racial or ethnic backgrounds made them unpopular. 

Today, Americans of all political persuasions seem to view the courts as useful 
instruments through which to pursue their political and policy goals. Conserva- 
tives want to ban abortion and help business maintain its profitability, whereas lib- 
erals want to promote school integration and help enhance the power of workers in 
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the workplace. (The “Who Participates?” feature on the facing page looks at efforts 
to influence the Supreme Court through amicus briefs). These may all be noble 
goals, but they present a basic dilemma for students of American government. If 
the courts are simply one more set of policy-making institutions, then who is left 
to protect the liberty of individuals? 

Students should realize that the decisions made by the Supreme Court today 
will have important consequences for their lives and futures. The Court’s cam- 
paign finance decisions will have consequences for who will govern the nation 
you inherit. The Court’s decisions on health care influence your access to health 
insurance, the type of care you receive, and its cost. The Court’s decisions in the 
realm of equal protection do and will impact your life (in particular, gays and 
lesbians with respect to marriage) and career chances. The Court’s decisions in the 
realm of immigration will affect who will and will not be able to call themselves 
Americans. The Supreme Court is not an abstract entity in far-off Washington. It 
reaches directly into your life. 
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c) adecision of at least four of 
the nine Supreme Court justices 
to review a decision of a lower 
court 

d) acourt order that an individual in 
custody be brought into court and 
shown the cause for his or her 
detention. 

e) a brief filed by the solicitor general 
when the federal government is 
not a direct litigant in a Supreme 
Court case. 


5. Which of the following is not included 
in the original jurisdiction of the 
Supreme Court? (p. 377) 

a) cases between the United States 
and one of the 50 states 

b) cases brought by one state against 
citizens of another state or against 
a foreign country 

c) cases involving challenges to the 
constitutionality of state laws 

d) cases between two or more states 


e) cases involving foreign ambassadors 


or other ministers 


6. The size of the Supreme Court is 
determined by (p. 379) 
a) the president. 
b) the chief justice. 
c) the Department of Justice. 
d) Congress. 
e) the Constitution. 


7. The Supreme Court’s decision in 
Marbury v. Madison was important 
because (p. 382) 

a) it invalidated state laws prohibiting 
interracial marriage. 

b) it ruled that the recitation of 
prayers in public schools is 
unconstitutional under the 
establishment clause of the 
First Amendment. 

c) it established that arrested 
people have the right to remain 
silent, the right to be informed 
that anything they say can be 
held against them, and the right 
to counsel before and during 
police interrogation. 

d) it provided an expansive definition 
of commerce under the interstate 
commerce clause. 

e) it established the power of judicial 
review. 


10. 


le 


12. 


. Which of the following play an 


important role in shaping the 

flow of cases heard by the Supreme 

Court? (pp. 387-89) 

a) the attorney general and the 
secretary of state 

b) the solicitor general and federal 
law clerks 

c) the president and Congress 

d) state legislatures 

e) the federal district and circuit 
courts 


. Which government official is 


responsible for arguing the federal 
government’s position in cases before 
the Supreme Court? (pp. 387-88) 

a) the vice president 

b) the solicitor general 

c) the attorney general 

d) the chief justice 

e) the U.S. district attorney 


Which of the following is a brief 
submitted to the Supreme Court 
by someone other than one of the 
parties in the case? (p. 388) 

a) amicus curiae 

b) habeas corpus 

c) writ of certiorari 

d) ex post brief 

e) de jure brief 


A dissenting opinion is written by 

(p. 392) 

a) the chief justice of the Supreme 
Court. 

b) a Supreme Court justice who 
agrees with the majority’s ultimate 
decision but wishes to offer a 
different rationale or emphasis. 

c) a Supreme Court justice who dis- 
agrees with the majority decision. 

d) the solicitor general. 

e) a Supreme Court justice assigned 
by the chief justice. 


If a justice favors going beyond the 
words of the Constitution to consider 
the broader societal implications of the 
Supreme Court’s decisions, he or she 
would be considered an advocate of 
which judicial philosophy? (p. 393) 

a) judicial restraint 

b) judicial activism 

c) stare decisis 

d) judicial liberalism 

e) judicial conservatism 
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Key Terms 


amicus curiae (p. 388) literally, “friend of 
the court”; individuals or groups who are not 
parties to a lawsuit but who seek to assist 
the Supreme Court in reaching a decision by 
presenting additional briefs 


briefs (p. 389) written documents in which 
attorneys explain, using case precedents, 
why the court should find in favor of 

their client 


chief justice (p. 379) justice on the 
Supreme Court who presides over the 
Court’s public sessions and whose official 
title is chief justice of the United States 


civil law (p. 374) the branch of law that 
deals with disputes that do not involve 
criminal penalties 


court of appeals (p. 375) a court that hears 
the appeals of trial court decisions 


criminal law (p. 373) the branch of law that 
regulates the conduct of individuals, defines 
crimes, and specifies punishment for acts 
defined as illegal 


defendant (p. 373) the one against whom 
a complaint is brought in a criminal or 
civil case 


dissenting opinion (p. 392) a decision 
written by a justice in the minority in a 
particular case in which the justice wishes 
to express his or her reasoning in the case 


due process of law (p. 376) the right of 
every citizen against arbitrary action by 
national or state governments 


judicial activism (p. 393) judicial philosophy 
that posits that the Court should go beyond 
the words of the Constitution or a statute to 
consider the broader societal implications of 
its decisions 


judicial restraint (p. 393) judicial philosophy 
whose adherents refuse to go beyond the 
clear words of the Constitution in interpreting 
the document’s meaning 


judicial review (p. 382) the power of the 
courts to review and, if necessary, declare 
actions of the legislative and executive 
branches invalid or unconstitutional; the 
Supreme Court asserted this power in 
Marbury v. Madison 


jurisdiction (p. 376) the sphere of a court’s 
power and authority 


opinion (p. 391) the written explanation 
of the Supreme Court’s decision in a 
particular case 


oral argument (p. 391) the stage in 
Supreme Court procedure in which attorneys 
for both sides appear before the Court to 
present their positions and answer questions 
posed by justices 


original jurisdiction (p. 377) the authority 
to initially consider a case; distinguished 
from appellate jurisdiction, which is the 
authority to hear appeals from a lower 
court’s decision 


plaintiff (p. 373) the individual or 
organization that brings a complaint in court 


plea bargain (p. 376) a negotiated 
agreement in a criminal case in a which 

a defendant agrees to plead guilty in 
return for the state’s agreement to reduce 
the severity of the criminal charge the 
defendant is facing 


precedent (p. 374) prior case whose 
principles are used by judges as the basis 
for their decisions in present cases 


senatorial courtesy (p. 380) the practice 
whereby the president, before formally 
nominating a person for a federal judgeship, 
seeks the indication that senators from 

the candidate’s own state support the 
nomination 


solicitor general (p. 387) the top 
government lawyer in all cases before the 
Supreme Court in which the government is 
a party 
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stare decisis (p. 374) literally, “let the 

decision stand”; the doctrine that a previous 
decision by a court applies as a precedent in 
similar cases until that decision is overruled 


supremacy clause (p. 385) Article VI of the 
Constitution, which states that laws passed 
by the national government and all treaties 
“shall be the supreme Law of the Land” and 
superior to all laws adopted by any state or 
any subdivision 


supreme court (p. 375) the highest court 
in a particular state or in the United States; 
this court primarily serves an appellate 
function 


For Further Reading 


trial court (p. 374) the first court to hear a 
criminal or civil case 


writ of certiorari (p. 386) a decision of 

at least four of the nine Supreme Court 
justices to review a decision of a lower 
court; certiorari is Latin, meaning “to make 
more certain” 


writ of habeas corpus (p. 376) a 

court order that the individual in custody 
be brought into court and shown the 
cause for detention; habeas corpus is 
guaranteed by the Constitution and can 
be suspended only in cases of rebellion 
or invasion 
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Health care is an area of social policy 
that has been controversial. Although 
most Americans support universal 
access to health care, they disagree 
about the best way to ensure high- 
quality health care. Americans were 
divided over President Obama’s 2010 
comprehensive health care reform 
Taliutclacmmd alow Vike) ¢el-1e)(om Oroltow,\olm 
which underwent two Supreme Court 
challenges. 
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Policy 


WHAT GOVERNMENT DOES AND WHY IT MATTERS Public policy refers to 
the decisions, rules, and regulations produced by the government. This chapter 
gives much of its attention to one broad subcategory of public policy: social 
policy. Social policies are important because they promote a range of public 
goals found in most public policies. The first is to protect against the risks and 
insecurities that most people face over the course of their lives. These include 
illness, disability, temporary unemployment, and the reduced earning capability 
that comes with old age. Most spending on social welfare in the United States 
goes to programs that serve these purposes, such as Social Security and 
medical insurance for the elderly. These are widely regarded as successful and 
popular (though expensive) programs. 

Comprehensive health care reform is more controversial. Most Americans 
support universal access to health care, but when it comes to specific propos- 
als, they often express doubts. Democrats experienced the public’s ambiva- 
lence about health care reform after they enacted major changes to the system 
in 2010. The Patient Protection and Affordable Care Act was complex legislation 
that many people found hard to understand. Some parts of it were clearly popu- 
lar, such as the provisions allowing young people to remain on their parents’ 


insurance until they reached the age of 26 and providing full coverage of many 


ay 
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preventive health services for adults and children. Other features, such as the 
requirement that everyone purchase insurance—with federal assistance—were 
unpopular. Even after the law was fully implemented in 2014 and survived another 
Supreme Court challenge in 2015, the public was split, with 42 percent of 
Americans holding an unfavorable view of the law and 42 percent holding a favor- 
able view. Nearly five years after its enactment, Americans could not agree about 
the role government should play in ensuring health care for all.* 

In the last several chapters, we examined the parts of the government that 
make policy: Congress, the presidency, the bureaucracy, and the courts. This 
chapter and Chapter 14 examine policy that is produced by the government— 
namely, public policy. The chapters will divide the subject in half and focus on 
a few selected examples. This chapter will focus on domestic policy, meaning 
policies that shape what happens within our nation’s borders. Chapter 14 will 
examine foreign policy, meaning policies that shape America’s relations with the 
other nations of the world. 

In this chapter, we will examine the different approaches to achieving policy 
goals. We will then examine one broad area of domestic public policy, social 
policy. We focus on social policy because much of the government’s annual 
budget goes to social programs, because such spending is often controversial, 
and because this process illustrates how the government tries to accomplish 


its goals. 
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@ The Tools for Making Policy Are 
Techniques of Control 


Most of this book has focused on how gov- 
ernment gets things done. This chapter and 
Chapter 14 will focus on what the govern- 
ment produces, called public policy. Public 
policy can be defined simply as a law, a rule, 
a statute, or an edict that expresses the 
government’s goals and provides for rewards 
and punishments to promote those goals’ attainment. Public policy can include a 
law passed by Congress, a presidential directive, a Supreme Court ruling, or a rule 
issued by a bureaucratic agency. 

In trying to achieve some purpose, public policy is inherently coercive, even 
when motivated by the best and most benign intentions. Note that the word policy 
shares a root with the word police. Both terms come from the Greek words polis 
and politeia, which refer to the political community and the sources of public 
authority. So it is important to remember that although the idea of coercion seems 
inherently negative, it is in fact a vital and necessary part of governing. (If overused 
or misused, however, coercion can obviously be harmful.) 

Techniques of control are to policy makers what tools are to a carpenter. There 
are a limited number of techniques that the government can use, each with its 
own logic and limitations. An accumulation of experience helps us to understand 
when a certain technique is likely to work. Still, just as carpenters will have differ- 
ent ideas about the best tool for a job, so policy makers will disagree about which 
techniques work best and when. What we offer here is a workable elementary 
handbook of techniques that will be useful for analyzing policy. 

Table 13.1 lists some important techniques of control available to policy makers. 
These techniques can be grouped into three categories: promotional, regulatory, and 
redistributive policies. 


Promotional Policies Get People to Do 
Things by Giving Them Rewards 


Promotional policies are the carrots of public policy. Their purpose is to encourage 
people to do something they might not otherwise do or to get people to do more 
of what they are already doing. Sometimes the purpose is merely to compensate 
people for something done in the past. Promotional techniques can be classified 
into at least two separate types: subsidies and contracting. 


Subsidies Subsidies are simply government grants of cash or other valuable 
commodities, such as land, to individuals or an organization that are used to 
promote activities desired by the government, to reward political support, or to 
buy off political opposition. Subsidies were the dominant form of public policy 
of the national government and the state and local governments throughout the 
nineteenth century. They continue to be an important category of public policy at 
all levels of government. 
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Promotional 


Regulatory 


Redistributive 


TECHNIQUES 


Subsidies and grants 


of cash, land, etc. 


Contracts 


Licenses 


Criminal penalties 


Civil penalties 


Administrative 
regulations 


Subsidies and 
contracts 


Regulatory taxes 


Expropriation 


Taxes 


Budgeting and 
spending through 
subsidies and 
contracts 


Fiscal use of credit 


and interest (monetary 


techniques) 


DEFINITIONS AND EXAMPLES 


“Patronage”—the promotion of private 
activity through what recipients consider 
“benefits” (example: in the nineteenth 
century the government encouraged 
westward settlement by granting land to 
those who went west) 


Agreements with individuals or firms in 
the “private sector” to purchase goods 
or services 


Unconditional permission to do 
something that is otherwise illegal 
(franchise, permit) 


Heavy fines or imprisonment, loss of 
citizenship 


Less onerous fines, probation, public 
exposure, restitution 


The setting of interest rates, 
maintenance of health and safety 
standards, and the investigation and 
publicizing of wrongdoing 


Can be considered regulatory when 
certain conditions are attached 
(example: the government refuses 

to award a contract to firms that 

show no evidence of affirmative action 
in hiring) 

Taxes that keep down consumption or 
production (liquor, gas, cigarette taxes) 


“Eminent domain”—the power to take 
private property for public use 


Alteration of the redistribution of money 
by changing taxes or tax rules 


Deficit spending to pump money 

into the economy when it needs a 
boost; creation of a budget surplus by 
cutting spending or increasing taxes to 
discourage consumption in inflationary 
times 


Change in interest rates to affect both 
demand for money and consumption 
(example: the Federal Reserve Board 
raises interest rates to slow economic 
growth and ward off inflation) 
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During the nineteenth century, subsidies in the form of land grants were given 
to farmers and to railroad companies to encourage western settlement. Substantial 
cash subsidies have traditionally been given to shipbuilders to help build the com- 
mercial fleet and to guarantee the use of their ships as military personnel carriers 
in time of war. Policies using the subsidy technique have continued to be plentiful 
in the modern era, even after the 1990s, when there was widespread public and 
official hostility toward subsidies. For example, in 2007, the annual value of corpo- 
rate subsidies, not including agriculture, was estimated at $92 billion.* 

Subsidies have always been a technique favored by politicians because they can 
be treated as benefits that can be spread widely in response to many demands that 
might otherwise produce profound political conflict. Subsidies can, in other words, 
be used to buy off the opposition. And once subsidies exist, the threat of their 
removal becomes a very significant technique of control. 


Contracting Like any corporation, a government agency must purchase goods 
and services by contract. The law requires open bidding for a substantial propor- 
tion of these contracts because government contracts are extremely valuable to 
businesses in the private sector and because the opportunities and incentives for 
abuse are very great. Yet contracting is more than a method of buying goods and 
services. It is also an important technique of policy because government agencies 
are often authorized to use their contracting power (the power of government 
to set conditions on companies seeking to sell goods or services to government 
agencies) as a means of encouraging corporations to improve themselves, as a 
means of helping to build up whole sectors of the economy, and as a means of 
encouraging certain desirable goals or behavior, such as equal employment oppor- 
tunity. For example, the infant airline industry of the 1930s was nurtured by the 
national government’s lucrative contracts to carry airmail. 

Military contracting has long been a major element in government spending. So 
tight was the connection between defense contractors and the federal government 
during the Cold War that as he was leaving office President Eisenhower warned 
the nation to beware of the powerful “military—industrial complex.” After the Cold 
War, as military spending and production declined, major defense contractors be- 
gan to look for alternative business activities to supplement the reduced demand 
for weapons. For example, Lockheed Martin, the nation’s largest defense contrac- 
tor, began to bid on contracts related to welfare reform. Since the terrorist attacks 
of 2001, however, the military budget has been awash in new funds, and military 
contractors are flooded with business. President George W. Bush increased the 
Pentagon budget by more than 7 percent a year, requesting so many weapons 
systems that one observer called the budget a “weapons smorgasbord.”? Military 
contractors geared up to produce not only weapons for foreign warfare but also 
surveillance systems to enhance domestic security. 


Regulatory Policies Are Rules Backed by Penalties 


If promotional policies are the carrots of public policy, regulatory policies can be 
considered the sticks. Regulation is a technique of control in which the govern- 
ment adopts rules that impose restrictions on the conduct of private citizens. The 
conduct may be regulated because people feel it is harmful to others, or threatens 
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to be, such as drunk driving or false advertising. Or the conduct may be regulated 
because people think it’s immoral, whether it harms others or not, such as prostitu- 
tion, gambling, or drinking. Because there are many forms of regulation, we have 
subdivided them here: (1) police regulation, through civil and criminal penalties; 
(2) administrative regulation; (3) regulatory taxation; and (4) expropriation. 


Police Regulation “Police regulation” comes closest to the traditional exercise of 
police power—a power traditionally reserved to the states to regulate the health, 
safety, and morals of its citizens. After a person’s arrest and conviction, these tech- 
niques are administered by courts and, where necessary, penal institutions. They 
are regulatory techniques. 

Civil penalty usually refers to a fine or some other form of material restitution 
(such as public service) as a sanction for violating civil laws or common law prin- 
ciples or committing negligence. Civil penalties can range from a five-dollar fine for 
a parking violation to a more onerous penalty for late payment of income taxes to 
the much more onerous penalties for violating antitrust laws against unfair compe- 
tition or environmental protection laws against pollution. Criminal penalty usually 
refers to imprisonment but can also involve heavy fines and the loss of certain civil 
rights and liberties, such as the right to vote. 


Administrative Regulation Police regulation addresses conduct considered im- 
moral. In order to eliminate such conduct, strict laws have been passed and severe 
sanctions enacted. But what about conduct that is not considered morally wrong 
but that may have harmful consequences? For example, there is nothing morally 
wrong with radio or television broadcasting. But government regulates broadcast- 
ing on a particular frequency or channel because there would be virtual chaos if 
everybody could broadcast on any frequency at any time. 

This kind of conduct is thought of less as policed conduct and more as regulated 
conduct. When conduct is said to be regulated, the purpose is rarely to eliminate it 
but rather to influence it toward more appropriate channels, toward more appro- 
priate locations, or toward certain qualified types of persons, all for the purpose of 
minimizing injuries or inconveniences. This type of regulation is sometimes called 
administrative regulation because the controls are given over to civilian agencies 
rather than to the police and the rules are made by regulatory agencies and com- 
missions. Each regulatory agency has extensive powers to keep a sector of the 
economy under surveillance and to make rules dealing with the behavior of indi- 
vidual companies and people. But these administrative agencies have fewer powers 
of punishment than the police and the courts have, and the administrative agencies 
generally rely on the courts to issue orders enforcing the rules and decisions made 
by the agencies. 

Table 13.1 lists subsidies and contracts as examples of both promotional and 
regulatory policies; although these techniques might normally be thought of as 
strictly promotional policies, they can also be used for administrative regulation. It 
all depends on whether the law sets serious conditions on eligibility for the subsidy 
or contract. To put it another way, the government can use the threat of losing a 
valuable subsidy or contract to improve compliance with the goals of regulation. 
For example, the threat of removal of the subsidies called “federal aid to education” 
has had a very significant influence on the willingness of schools to cooperate in 
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the desegregation of their student bodies and faculties. For another example, social 
welfare subsidies (benefits) can be lowered to encourage or force people to take 
low-paying jobs, or they can be increased to calm political unrest when people are 
engaging in political protest.‘ 


Regulatory Taxation In many instances, the primary purpose of a tax is not to 
raise revenue but to influence conduct, often to discourage or eliminate an activity 
altogether by making it too expensive for most people. Such taxes are called regu- 
latory taxes. For example, since the end of Prohibition, although there has been 
no penalty for the production or sale of alcoholic beverages, the alcohol industry 
has not been free from regulation. First, all alcoholic beverages have to be licensed, 
allowing only those companies that are “bonded” to put their product on the 
market. Beyond that, federal and state taxes on alcohol are made disproportion- 
ately high, on the theory that, in addition to the revenue gained, less alcohol will 
be consumed. The same is true of cigarette taxes. 


Expropriation Confiscation of property with or without compensation for a pub- 
lic use, or expropriation, is a widely used technique of control in the United States, 
especially in land-use regulation. Almost all public works, from highways to parks 
to government office buildings, involve the forceful taking of some private prop- 
erty in order to acquire sufficient land for the necessary construction. 

We generally call the power to expropriate eminent domain (the right of govern- 
ment to take private property for public use), a power that is recognized as inher- 
ent in any government. The Fifth Amendment of the U.S. Constitution provides an 
important safeguard against abuse, saying that private property cannot be taken for 
public use “without just compensation.” Thus, the government is not permitted to 
use that power except through a strict due process, and it must offer “fair market 
value” for the land sought.* 

Forcing individuals to work for a public purpose is another form of expropria- 
tion. The draft of young men for the armed forces, court orders to strikers to return 
to work, and sentences for convicted felons to do community service are examples 
of the regular use of expropriation in the United States. 


Redistributive Policies Affect Broad Classes of People 


Redistributive policies (also called macroeconomic policies) are usually of two 
types, monetary and fiscal; but they have a common purpose: to control people by 
manipulating the entire economy rather than by regulating people directly. (Macro- 
economic refers to the economy as a whole.) Whereas regulatory policies focus on 
individual conduct, redistributive policies seek to control conduct more indirectly 
by altering the conditions of conduct or manipulating the environment of conduct. 


Monetary Policies Monetary policies allow government to regulate the economy 
through the manipulation of the supply of money and credit. America’s most 
powerful institution in this area of monetary policy is the Federal Reserve Board 
(the Fed), the governing board of the Federal Reserve System, consisting of a 
chair and six other members, all appointed by the president with the consent of 
the Senate. The Fed can affect the total amount of credit available through the 
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interest (called the federal funds rate) that 
member banks charge one another for loans. 
If the Fed significantly decreases the federal 
funds rate, it can give a boost to a sagging 
economy. During 2001 the Fed cut interest 
rates 11 times to combat the combined 
effects of recession and the terrorist attacks. 
In the steep recession that began in 2008, the 
Fed acted aggressively. By December 2008 
it had cut rates nine times, from a high in 
September 2007 of 4.75 percent to a histori- 
cally low zero percentage rate. Moreover, the 


At her confirmation hearing in 2013, Federal Reserve kept interest rates at or near 
chair of the Federal Reserve Janet that level well into 2015, in an attempt to 
Yellen discussed the role of the Fed encourage new lending and thus economic 
in reducing unemployment and in growth,° although these low rates also had 


keeping inflation at approximately 


the effect of discouraging people from saving 
2 percent a year. 


money because the rate of return on savings 
accounts was so low. If the Fed raises the fed- 
eral funds rate, it can put a brake on the economy because the higher discount rate 
also increases the general interest rates charged by leading private banks to their 
customers. The Federal Reserve is responsible for ensuring high employment as 
well as price stability, but it has been particularly important in fighting inflation. 
During the late 1970s and early ’80s, with inflation at record-high levels, Federal 
Reserve chair Paul Volcker aggressively raised interest rates in order to dampen 
inflation. Although his actions provoked a sharp recession, they raised the stature 
of the Fed, demonstrating its ability to manage the economy. 


Fiscal Policies Fiscal policies are the government's use of taxing, monetary, and 
spending powers to manipulate the economy. Personal and corporate income taxes, 
which raise most of the U.S. government’s revenues, are the most prominent 
examples. While the direct purpose of an income tax is to raise revenue, each tax 
has a different impact on the economy; and government can plan for that impact. 
Although the primary purpose of the graduated income tax is, of course, to raise 
revenue, an important second objective is to collect revenue in such a way as to re- 
duce the disparities of wealth between the lowest and the highest income brackets. 
We call this a policy of redistribution. Another policy objective of the income tax 
is the encouragement of the capitalist economy by rewarding investment. The tax 
laws allow individuals or companies to deduct from their taxable income any money 
they can justify as an investment or a “business expense”; this gives an incentive 
to individuals and companies to spend money to expand their production, their 
advertising, or their staff and reduces the income taxes that businesses have to pay. 

Americans have long debated the appropriate levels of taxation on individual 
and corporate income. After passing major income tax cuts in 2001, President 
Bush proposed and Congress passed a sweeping new round of cuts in 2003. 
Bush’s plan was intended to promote investment by reducing taxes on most stock 
dividends, to spur business activity by offering tax breaks to small businesses, and 
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to stimulate the economy by reducing the tax rates for all taxpayers. In 2006, 
Congress extended the rate reductions on dividends and capital gains, a move that 
estimates showed would cost the treasury $70 billion over five years. 

President Obama and the Democratic leadership proposed extending the tax 
cuts for everyone with annual incomes under $250,000; those making more would 
have their income taxes revert back to the rates in the 1990s. Republicans and 
some Democrats preferred to extend the tax cuts for everyone. At the end of 2010, 
Obama and Congress reached a deal to extend the Bush tax cuts for two years. In 
2013, they were extended again and made permanent. 


Spending Power as Fiscal Policy Perhaps the most important redistribu- 
tive technique of all is the most familiar one: the “spending power,” which is a 
combination of subsidies and contracts. Government can use these techniques to 
achieve policy goals far beyond buying goods and services and regulating individual 
conduct. This is why subsidies and contracts show up yet again in Table 13.1 as 
redistributive techniques. 

Agricultural subsidies are one example of the national government’s use of 
its purchasing power as a fiscal or redistributive technique. Since the 1930s the 
federal government has attempted to raise and to stabilize the prices of several 
important agricultural products, such as corn and wheat, by authorizing the 
Department of Agriculture to buy enormous amounts of these commodities if 
prices on the market fall below a fixed level. 


Should the Government Intervene in the Economy? 


All politicians want a healthy economy, but they often differ in their views about 
how to attain it. Addressing economic challenges and maintaining a strong economy 
are extremely important to political leaders. Until 1929, most Americans believed 
that government had little to do with actively managing the economy. The world 
was guided by the theory that the economy, if left to its own devices, would produce 
full employment and maximum production. This traditional view of the relationship 
between government and the economy crumbled in 1929 before the stark reality of 
the Great Depression of 1929-39. When President Franklin Delano Roosevelt took 
office in 1933, he energetically threw the federal government into the business of 
fighting the depression. One of the main ways that the federal government sought 
to keep the economy healthy was through decisions about taxing and spending in 
accordance with the ideas of the British economist John Maynard Keynes. Keynesians 
argue that by pumping money into the economy, particularly by running deficits 
during periods of recession, government can stimulate demand and create a cycle of 
increased production and jobs that will pull the economy out of recession. 

In the 1980s, growing numbers of Republicans began to reject the idea that gov- 
ernment could help ensure economic prosperity. Instead, they argued that freeing 
markets from government intervention would produce the best economic results. 
As Ronald Reagan put it in his first inaugural address, “Government is not the 
solution to our problem, government is the problem.”” Many Democrats, on the 
other hand, continued to believe that government has an important role to play in 
promoting a strong economy. This fundamental disagreement between the parties 
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over the appropriate role of government underlies the fierce contemporary politi- 
cal debates over the government’s role in the economy. 

Today, some of the most intense conflicts between Democrats and Republicans 
concern taxes. As Republicans embraced the idea that reducing the role of gov- 
ernment in the economy would promote investment and spur economic growth, 
they made tax cuts their highest priority. Because no one really likes to pay taxes, 
Republican support for tax cuts creates a political dilemma for Democrats. How 
can they defend taxes? Polls show that most of the time—although not always—a 
majority of Americans think that their taxes are too high.* Aware of the politi- 
cal damage that might come from opposing tax cuts, many Democratic members 
of Congress have supported tax cuts. But because most Democrats favor higher 
levels of public spending than do Republicans, they ultimately need taxes to fund 
government programs. To resolve this political problem, Democrats have sought to 
increase taxes on the wealthy. One reliable finding in public opinion polls is that 
the majority of Americans agree that upper-income people are not paying their fair 
share of taxes.° Raising taxes on the wealthy involves boosting taxes on investment 
income, which accounts for a much greater share of the income for the wealthy. 


® Social Policy and the Welfare 
System Buttress Equality 


For much of American history, local govern- 
ments and private charities—not the federal 
government—were in charge of caring for 
the poor. During the 1930s, when this largely 
private system of charity collapsed in the 
face of widespread economic destitution, 
the federal government created the begin- 
nings of an American welfare state. The idea of the welfare system was new; it 
meant that the national government would oversee programs designed to promote 
economic security for all Americans—not just for the poor. The American system 
of social welfare includes many different policies enacted over the years since the 
Great Depression. Because each program is governed by distinct rules, the kind and 
level of assistance available vary widely. 


The History of the Government Welfare 
System Dates Only to the 1930s 


There has always been a welfare system in America, but until 1935 it was 
almost entirely private, composed of an extensive system of voluntary philan- 
thropy through churches and other religious groups, ethnic and fraternal societies, 
communities and neighborhoods, and philanthropically inclined rich individuals. 
Most often it was called charity, and although it was private and voluntary, it was 
thought of as a public obligation. 

The traditional approach of charity crumbled in the face of the stark reality of 
the Great Depression. During the depression, misfortune became so widespread 
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During the depression, the government took a more active role in helping poor and struggling 
Americans. Here, people line up to receive free bread. 


and private wealth shrank so drastically that private charity was out of the ques- 
tion and the distinction between deserving and undeserving became impossible to 
draw. Following the crash of 1929 around 20 percent of the workforce immedi- 
ately became unemployed; this figure grew as the depression stretched into years. 
Moreover, few of the unemployed had any monetary resources or any family farm 
on which to fall back. Banks failed, wiping out the savings of millions who had 
been prudent enough or fortunate enough to have any savings at all. Thousands 
of businesses failed as well, throwing middle-class Americans onto the bread lines 
along with unemployed laborers, dispossessed farmers, and those who had never 
worked in any capacity whatsoever. The Great Depression proved to Americans 
that poverty could be a result of imperfections in the economic system as well 
as of individual irresponsibility. It also forced Americans to drastically alter their 
standards regarding who was deserving and who was not. 

Once poverty and dependency were accepted as problems inherent in the 
economic system, a large-scale public policy approach was not far away. By the 
time President Franklin Delano Roosevelt took office in 1933, the question was not 
whether there was to be a public welfare system but how generous or restrictive 
that system would be. 


The modern welfare state in the United States began with the enactment of the 
Social Security Act of 1935. This act created two separate categories of welfare: 
contributory and noncontributory. 


Contributory Programs The category of welfare programs that are financed by 
taxation or other mandatory contributions by their present or future recipients 
can justifiably be called “forced savings” because these programs force working 
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Americans to contribute a portion of their earnings to provide income and benefits 
during their retirement years. These contributory programs are what most people 
have in mind when they refer to Social Security or social insurance, a contributory 
welfare program into which working Americans contribute a percentage of their 
wages and from which they receive cash benefits after retirement. Under the origi- 
nal contributory program, old-age insurance, the employer and the employee were 
each required to pay an equal amount, which in 1937 was set at 1 percent of the first 
$3,000 of wages, to be deducted from the paycheck of each employee and matched 
by the same amount from the employer. This percentage has increased over the 
years; the contribution in 2016 was 7.65 percent subdivided as follows: 6.2 percent 
on the first $118,500 of income for Social Security benefits, plus 1.45 percent on all 
earnings for Medicare.'” Starting in 2014, households earning over $250,000 a year 
paid an extra 0.9 percent in Medicare taxes as a result of a provision in the Afford- 
able Care Act. In the short term, Social Security redistributes money from younger 
workers to older retirees: the taxes of current workers are paying for the benefits 
received by retirees, raising concerns that we have reached the point where more 
people are receiving benefits than are paying into the system. But Social Security 
also plays a vital role for young people by providing survivor benefits to those whose 
parents have died, retired, or become disabled. Surviving spouses also receive sur- 
vivor benefits. Today, the average Social Security payment is $1,335 each month.!! 

The biggest single expansion in contributory programs since 1935 was the 
establishment in 1965 of Medicare, a form of national health insurance for the 
elderly and the disabled that provides substantial medical services to elderly 
persons who are already eligible to receive old-age, survivors’, and disability insur- 
ance under the original Social Security system. In 2003, Congress added a prescrip- 
tion drug benefit to the package of health benefits for the elderly. Social Security 
benefits and costs are adjusted through indexing (a periodic process of adjusting 
of social benefits or wages to account for increases in the cost of living), whereby 
benefits paid out under contributory programs are modified annually by cost- 
of-living adjustments (COLAs)—changes made to the level of benefits of a gov- 
ernment program based on the rate of inflation. Of course, Social Security taxes 
(contributions) also increased after almost every benefit increase. 

Unemployment insurance is another contributory program that is funded by a 
combination of federal and state taxes. States set benefit levels and eligibility crite- 
ria for receiving unemployment insurance and tax employers to fund the program. 
In most states, benefits last for a maximum of 26 weeks. Such benefits are generally 
funded by federal taxes. Unemployment benefits are meant to help replace lost 
wages, but they do so at a low level: most workers receive only half of their wages. 
Moreover, because states impose criteria about how long people must work or how 
much they must earn to become eligible for unemployment insurance, only about 
half of workers who lose their jobs receive unemployment benefits.!* 


Noncontributory Programs Social programs that provide assistance to people 
based on demonstrated need rather than any contribution they have made— 
noncontributory programs—are also known as “public-assistance programs” or, 
more commonly, as “welfare.” Until 1996, the most important noncontributory 
program was Aid to Families with Dependent Children (AFDC), which provided 
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federal funds, administered by the states, for children living with parents or rela- 
tives who fell below state standards of need. It was founded in 1935 by the original 
Social Security Act. In 1996, Congress abolished AFDC and replaced it with the 
Temporary Assistance to Needy Families (TANF) block grant. Eligibility for public 
assistance is determined by means testing, a procedure that requires applicants 
to show a financial need for assistance. Between 1935 and 1965, the government 
created programs to provide housing assistance, school lunches, and food stamps to 
other needy Americans. 

As with contributory programs, the noncontributory public-assistance pro- 
grams made their most significant advances in the 1960s and ’70s. The largest 
single category of expansion was the establishment in 1965 of Medicaid, a fed- 
erally and state-funded, state-operated program that provides extended medical 
services to low-income Americans. Noncontributory programs underwent an- 
other major transformation in the 1970s in the level of benefits they provide. 
Besides being means-tested, noncontributory programs are state-based; grants-in- 
aid are provided by the federal government to the states as incentives to establish 
the programs, but states retain considerable leeway to establish eligibility criteria 
(see Chapter 3). Thus, from the beginning there were considerable disparities in 
benefits from state to state. The national government sought to rectify the dispari- 
ties in levels of old-age benefits in 1974 by creating the Supplemental Security 
Income (SSI) program to augment benefits for the 
aged, the blind, and the disabled. SSI provides uni- 
form minimum benefits across the entire nation and 
includes mandatory COLAs. States are allowed to be 
more generous if they wish, but no state is permitted 
to provide benefits below the minimum level set by 
the national government. 

The TANF program is also administered by the states, 
and, as with the old-age benefits just discussed, benefit 
levels vary widely from state to state (see Figure 13.1). 
In 2015 the states’ monthly TANF benefits for a fam- 


ily of three varied from $170 in Mississippi to $923 in = ie pans 
ssi 
Alaska.'? Even the most generous TANF payments are Program 


well below the federal poverty line. In 2016 the poverty Putting Heslthy Food 
level for a family of three included those earning less 1g 
than $20,160 a year or $1,680 a month.'* 

The number of people receiving AFDC benefits 
expanded in the 1970s, in part because new welfare 
programs had been established in the mid-1960s: 
Medicaid (discussed earlier) and the Supplemental The Supplemental Nutri- 
Nutrition Assistance Program (SNAP), which is still tion Assistance Program 
sometimes called by its old name, food stamps. SNAP (SNAP), formerly known 
is the largest antipoverty program, which provides ree “ food stamps, helps 

os ¢ . people in need buy food. 
cipients with a debit card for food at most grocery bday, Pocipinane usa 
stores. Collectively, these programs provide what are sovernmenasrovided abe 
called in-kind benefits—noncash goods and services card that is accepted at 
provided by the government that the beneficiary most grocery stores. 
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FIGURE 13.1 Monthly Spending on TANF Benefits 


Spending on TANF benefits varies widely across the country. In 14 states, monthly 
benefits for a family of three are below $300; in 17 states, they are above $500. In 
which regions does spending on TANF benefits tend to be highest? In which regions is 
it generally lower? 

SOURCE: Ife Floyd and Liz Schott, “TANF Cash Benefits Have Fallen by More Than 20 Percent in Most States and 


Continue to Erode,” Center for Budget and Policy Priorities, October 15, 2015, www.cbpp.org/research/family-income 
-support/tanf-cash-benefits-have-fallen-by-more-than-20-percent-in-most-states (accessed 7/10/16). 
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would otherwise have to pay for in cash. Because AFDC recipients automatically 
received Medicaid and food stamps, these new program created an incentive for 
poor Americans to establish their eligibility for AFDC. 


Welfare Reform Has Dominated the 
Welfare Agenda in Recent Years 


From the 1960s to the 1990s, opinion polls consistently showed that the public 
viewed welfare beneficiaries as “undeserving.”'> Underlying that judgment was the 
belief that welfare recipients did not want to work. These negative assessments 
were amplified by racial stereotypes. By 1973, 46 percent of welfare recipients 
were African American. Although the majority of recipients were white, media 
portrayals helped to create the widespread perception that the vast majority of 
welfare recipients were black. A careful study by Martin Gilens has shown how 
racial stereotypes of blacks as uncommitted to the work ethic reinforced public 
opposition to welfare.!° 
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Despite this public opposition, it proved difficult to reform welfare, and welfare 
rolls reached an all-time high in 1994. Sensing continuing public frustration with 
welfare, when Bill Clinton was a presidential candidate he vowed “to end welfare 
as we know it,” an unusual promise for a Democrat. Once in office, Clinton 
found it difficult to design a plan that would provide an adequate safety net for 
recipients who were unable to find work. Clinton’s major achievement in the 
welfare field was to increase the Earned Income Tax Credit (EITC). This credit 
now allows working parents whose annual income falls below $53,300 (for a 
family of three or more) to file through their income tax return for an income 
supplement of up to $6,242, depending on their income and family size. The 
average EITC benefit in 2015 was $2,400."” 

Congressional Republicans proposed a much more dramatic reform of welfare, 
which Clinton signed in 1996. The Personal Responsibility and Work Opportunity 
Reconciliation Act (PRWORA) repealed AFDC and replaced it with the TANF 
program. In place of the individual entitlement to assistance, the new law created 
block grants to the states and allowed states much more discretion in designing 
their cash-assistance programs to needy families. The new law also established time 
limits, restricting recipients to two years of assistance and creating a lifetime limit 
of five years. It imposed new work requirements on those receiving welfare, and it 
restricted most legal immigrants from receiving benefits. The aim of the new law 
was to reduce welfare caseloads, promote work, and reduce out-of-wedlock births. 
Notably, reducing poverty was not one of its stated objectives. 

After this law was enacted, the number of families receiving assistance dropped 
by 60 percent nationwide, from 5.1 million families in 1994 to 1.9 million fami- 
lies in 2005,'* although at least some of this drop was caused by the government 
moving people from SNAP to Social Security disability. The sharp decline in the 
number of recipients was widely hailed as a sign that welfare reform was working. 
Indeed, former welfare recipients have been more successful at finding and keep- 
ing jobs than many critics of the law predicted. One important indicator of how 
welfare has changed is the proportion of funds it provides in cash assistance. Before 
the 1996 reform, assistance was provided largely in the form of a cash grant. After 
the reform, 64 percent of welfare funds were allocated for noncash services and 
36 percent for cash assistance.'? This means that an increasing proportion of wel- 
fare funds is spent on such costs as assistance with transportation to work, tempo- 
rary shelter, or onetime payments for emergencies so that people do not end up on 
the welfare rolls. The orientation of assistance has shifted away from subsidizing 
people who are not in the labor force and toward addressing temporary problems 
that low-income people face and providing assistance that facilitates work.”° But 
critics point out that most former welfare recipients are not paid enough to pull 
their families out of poverty. While the 1996 law has helped reduce welfare casel- 
oads, it has done little to reduce the underlying problem of poverty.?! 

As the economy soured in 2008 and 2009, the number of people on welfare 
rolls began to move upward but at a very slow rate. The American Recovery and 
Reinvestment Act of 2009 included the TANF Emergency Fund, which provided 
money for states to create subsidized jobs for low-income parents and young 
adults. Despite these measures, many advocates for the poor worried that the state 
TANF programs were not assisting enough poor families. After the Emergency 
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Fund expired in 2011, advocates for the poor charged that, with states making 
deep cuts to their budgets, TANF was not keeping pace with the growth of pov- 
erty caused by the recession. They contrasted spending on TANF to the growth of 
SNAP (or food stamps), which closely tracked the rise in unemployment and pov- 
erty during the recession. In 2007, before the recession took hold, approximately 
26.3 million individuals a month received SNAP benefits. By 2015, that number 
had risen to approximately 45 million people a month, close to 15 percent of all 
Americans.” 


@ The Cycle of Poverty Can Be Broken by 
Education, Health, and Housing Policies 


The welfare state not only supplies a mea- 
sure of economic security but also provides 
opportunity. The American belief in equality 
of opportunity makes such programs par- 
ticularly important. Programs that provide 
opportunity keep people from falling into 
poverty, and they offer a hand up to those 
who are poor. At their best, opportunity policies allow all individuals to rise as high 
as their talents will take them. Three types of policies are most significant in open- 
ing opportunity: education policies, health policies, and housing policies. 


Education Policies Provide Life Tools 


Education is highly valued in the United States, a belief reflected in the fact that 
the vast majority of the education provided to Americans comes from public educa- 
tional institutions financed through state, local, and (to a lesser extent) national gov- 
ernment education policy. Education is an extremely important factor in shaping 
the distribution and redistribution of wealth and opportunity in the United States. 

Compared to state and local efforts, the role of national government education 
policy has been limited for most of American history. Moreover, the most impor- 
tant national education policies have come only since World War II. The GI Bill 
was aimed almost entirely at postsecondary schooling; the national government did 
not enter the field of elementary education until after 1957.7 

What finally brought the national government into elementary education was 
embarrassment over the fact that the Soviet Union had beaten the United States 
into space with the launching of the world’s first satellite, Sputnik, in 1957. As 
a result, in 1958 the federal government adopted the policy under the National 
Defense Education Act of improving education in science and mathematics. The 
federal government recognized the role of education in promoting equal oppor- 
tunity. In 1965 the Elementary and Secondary Education Act offered federal aid 
for education by allocating funds to school districts with substantial numbers of 
children from families who were unemployed or earning less than $2,000 a year. 
Today, the federal government spends $79 billion, 10 percent of all spending on 
K-12 education; states and localities each account for 45 percent of spending. 
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Over time, however, federal education funds have become less targeted on low- 
income districts as Congress has failed to update the formula for allocating funds.” 

The federal role was substantially increased in 2001 by President George W. 
Bush’s signature education act, No Child Left Behind (NCLB). Supported by 
Democrats and Republicans, the law sought to combine the goals of higher stan- 
dards and equality of opportunity. It aimed to improve standards through stronger 
federal requirements for student testing and school accountability. Every child in 
grades 3 through 8 had to be tested yearly for proficiency in math and reading. 
The law aimed to promote equality of opportunity with two provisions: first, for a 
school to be judged a success, it had to show positive test results for all subcatego- 
ries of children—minority race and ethnicity, English learners, and disability—not 
just overall averages. Second, parents with children in schools whose scores are 
poor had the right to transfer their children to a better school or to get funds for 
tutoring and summer programs. 

NCLB soon generated considerable controversy. Many states branded it an “un- 
funded mandate,” noting that the law placed expensive new obligations on schools 
to improve their performance but provided woefully inadequate resources. Teach- 
ers objected that “teaching to the test” undermined critical-thinking skills. In some 
states, up to half of the schools failed to meet the new standards, which resulted in 
a costly remedial challenge. Under the federal law, they were required to improve 
student performance by providing such new services as supplemental tutoring, 
longer school days, and additional summer school. Critics also charged that NCLB 
actually undermined equal opportunity because it ended up punishing underper- 
forming schools—mostly those schools that bear the greatest burden for teaching 
the neediest students.”° 


mt 


Education policy is the most important means of providing equal opportunity for all Americans. 
In 2015, President Obama signed the Every Student Succeeds Act to replace No Child Left 
Behind, giving more power to the states to evaluate schools. 
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Faced with these conflicts, the Obama administration sought a major overhaul 
of NCLB. By 2015, most states had received waivers from NCLB.” Later that year, 
Congress passed a bipartisan bill replacing NCLB, creating a new program called 
the Every Student Succeeds Act. While maintaining a federal standardized test- 
ing schedule, it gave much more authority to the states to evaluate schools and to 
employ criteria other than student test scores. States will still be required to test 
students on math and reading in grades 3 through 8. While many people hailed 
the new law, others charged that it would do little to alter the achievement gap 
between richer and poorer schools.”’ 

The Obama administration also lent its support for charter schools— 
publicly funded schools that are free from the bureaucratic rules and regulations 
of the school district in which they are located and free to design specialized 
curricula and to use resources in ways they think most effective. One of the 
Obama administration’s first pieces of legislation was the American Recovery and 
Reinvestment Act. It included a new $4.3 billion program called Race to the Top, 
which offered competitive grants to state education systems. The administration 
awarded sizable grants to 11 states and to Washington, D.C., for proposing bold 
new programs for assessing teachers and overhauling failing schools.** Several years 
after the program began, however, it was clear that states had promised more than 
they could do in the limited time that the funds were provided.” 


Health Policies Mean Fewer Sick Days 


Until recent decades, no government in the United States—national, state, or 
local—concerned itself directly with individual health. But public responsibility 
was always accepted for public health. After New York City’s newly created Board 
of Health was credited with holding down a cholera epidemic in 1867, most states 
created statewide public health agencies. 

The U.S. Public Health Service (USPHS) has been in existence since 1798 
but was only a small part of public-health policy until after World War II. The 
National Institutes of Health (NIH), an agency within the USPHS, was established 
in 1937 but little noticed for 20 years. Between 1950 and 2012, NIH expenditures 
by the national government increased from $160 million to $32.3 billion. NIH 
research on the link between smoking and disease led to one of the most visible 
public-health campaigns in American history. Today, the NIH’s focus has turned to 
cancer and human immunodeficiency virus/acquired immune deficiency syndrome 
(HIV/AIDS). As with smoking, this work on HIV/AIDS has resulted in massive 
public-health education as well as new products and regulations. 

Other recent commitments to the improvement of public health are the 
numerous laws aimed at cleaning up and defending the environment (including the 
creation in 1970 of the Environmental Protection Agency) and laws attempting to 
improve the health and safety of consumer products (regulated by the Consumer 
Product Safety Commission, created in 1972). Health policies aimed directly at 
the poor include Medicaid and nutritional programs. As Figure 13.2 shows, the 
government has committed large resources to health care programs. While they 
yield great benefits by providing health care to millions, these programs have seen 
their costs rise dramatically in recent years—far more than the rate of inflation— 
prompting growing calls for major changes in spending and funding.*° 
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U.S. Education Policy: 
Lagging or Leading? 


Much of the push for education reform includ- 
ing the adoption of the Common Core State 
Standards in most states, has been driven 
by the belief that American students are 
falling behind students in other countries. 
On the Program for International Student 
Assessment (PISA) surveys, which measure 
the educational performance of 15-year-old 
students from around the globe, American 
students have consistently scored lower in 
mathematics and science than students 
in many Asian and European countries.* For 
some education advocates, this trend is 
particularly worrisome as the United States 


on average spends considerably more per 
student than many countries whose stu- 
dents scored higher on these tests. 
However, some education experts point 
out that PISA results might not be truly com- 
parable, as the selection of test-takers for 
the survey may be biased. For example, the 
U.S. test sample includes students from 
across the United States who represent 
many social and economic backgrounds; in 
contrast, Shanghai’s school system (which 
ranked #1 on the test) excludes most 
migrant children and poor students whose 
parents come from China’s rural regions.° 
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FIGURE 13.2 The Size of the Welfare State 


Spending on Medicare, Medicaid, and Social Security is projected to rise as a percent 
of gross domestic product (GDP). Social Security, a contributory program that provides 
income to the elderly, is by far the largest welfare program in the United States. Which 
program is the smallest? 


SOURCES: Congressional Budget Office, www.cbo.gov (accessed 7/16/16); and Office of Management and Budget, 
www.whitehouse.gov/omb/budget/Historicals (accessed 7/16/16). See endnote 30 for specific reports. 


SPENDING AS A 

PERCENTAGE OF GDP 
it 
6 
5 

Social Security 
4 
3 
Medicare 
2 
Medicaid 
1 SNAP 
U | t 
ai lea (food stamps) 
0 
1970 1980 1990 2000 2010 2020 2030 2035 


Projections 


\ 


After the 2008 election, the Obama administration and the Democratic Congress 
pressed forward with comprehensive health care reform. The administration aimed 
to cover most Americans who lacked health insurance with a reform strategy that 
built on the existing system. The plan that ultimately passed, the Affordable Care Act 
(ACA), had three key features: the first was the creation of new state-based insurance 
exchanges where individuals could buy health insurance, along with insurance regula- 
tion that would prohibit insurers from denying benefits for a variety of reasons such 
as preexisting conditions. With a few exceptions, the legislation also makes insurers 
cover preventive medicine in full. The second provision of the ACA, known as “the 
individual mandate,” required uninsured individuals to purchase health insurance; 
those who do not have insurance are subject to a fine (scheduled to rise over time) of 
1 percent of yearly household income or $95, whichever was larger. The third major 
provision of the ACA was a set of subsidies to help the uninsured and small businesses 
purchase insurance as well as an expansion of the public programs Medicaid and the 
State Children’s Health Insurance Program (SCHIP). The Medicaid expansion made 
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more people eligible for the program by opening it to people with incomes up to 
$27,724.>! The reform also allowed working-aged adults without dependent children 
to qualify for the program for the first time. Figure 13.3 shows the projected number 
of Americans who would have insurance with and without the ACA in 2026. 

Even after its enactment, the law remained highly controversial. By 2016, 
Republican members of the House of Representatives had voted 62 times to repeal 
the act, and the public remained split. In September 2016, 47 percent of those 
polled expressed an unfavorable opinion compared to 44 percent with favorable 
views. The rollout of the state insurance exchanges in 2013 reinforced negative 
public perceptions of the ACA. Massive initial computer problems with the main 
website, heathcare.gov, prevented many applications from moving forward. These 
problems affected applicants from the 27 states that did not set up their own insurance 
exchanges but relied on the federal website. Only after a major reworking of the 
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FIGURE 13.3 Projected Insurance Coverage with and 
without ACA, 2026 


These projections by the Congressional Budget Office (CBO) predict that in 2026 over 
20 million people would receive health insurance through the exchanges set up by the 
ACA. The act would also boost the number of people receiving benefits through Medicaid 
and the Children’s Health Insurance Program. The CBO projects that the number of unin- 
sured people will be 30 million lower with the ACA than it would be without the ACA. 
SOURCES: Congressional Budget Office, Federal Subsidies for Health Insurance Coverage for People under Age 65: 
Tables from CBO’s March 2016 Baseline, Table 1 Health Insurance Coverage for People under Age 65, Table 4 Effects 


of the Affordable Care Act on Health Insurance Coverage for People under Age 65, www.cbo.gov/sites/default/files 
/51298-2016-03-HealthInsurance.pdf (accessed 7/11/16). 
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online system did the federal insurance exchanges begin to work as intended. By 
April 2014, the administration announced that more than 8 million people had 
signed up through the exchanges, a number that exceeded initial expectations.** 
Even so, the disastrous launch of the insurance exchanges represented a missed 
opportunity for the administration to improve public perceptions of the ACA.* 

The new health care reform law faced challenges not only in public opinion but 
from state governments soon after it was enacted. Twenty-one state attorneys gen- 
eral filed lawsuits against the legislation on the grounds that the provision requiring 
individuals to purchase health insurance expanded the commerce clause beyond 
its constitutional limits. The states also objected to provisions that required them 
to expand their Medicaid programs to cover more poor people. 

The Supreme Court decided these suits in 2012, ruling that most of the act was 
constitutional.** Chief Justice John Roberts, regarded as a conservative, surprised 
many observers by writing the decision that declared the individual mandate con- 
stitutional. However, the decision found that the mandate could not be justified as 
constitutional under the commerce clause, which the administration relied on in 
its arguments before the Court. Because the mandate regulated economic inactiv- 
ity (i.e., failure to purchase health insurance), Roberts argued that it could not be 
justified under the commerce clause, which regulates economic activity. Instead, 
the Court ruled that the requirement to purchase insurance was legal under Con- 
gress’s taxing powers (since, under the law, failure to purchase insurance results 
in a penalty). The Court also ruled that Congress did not have the power to take 
existing Medicaid funds away from states if they did not comply with the expan- 
sion requirements. In response, 19 states decided not to expand their Medicaid 
programs. In 2015 these state decisions left 3 million people who would have 
qualified for Medicaid without access to health care.*® 


Some Americans opposed the 
2010 Affordable Care Act 
because they were concerned 
that decisions previously left to 
patients and their doctors would 
be made by the government. 


The ACA survived another major challenge in 2015 when the Supreme Court 
upheld the law in the King v. Burwell decision. Conservative opponents of the ACA 
sued on the grounds that the language of the law prohibited the federal govern- 
ment from providing subsidies to beneficiaries who relied on the federal health 
insurance exchange. Because only 16 states had set up their own exchanges and 
the rest relied on the federal exchange, an estimated 6.4 million people would 
have lost their subsidies to purchase health insurance.*° The Obama administration 
defended the law, arguing that the language in question represented nothing more 
than an error in drafting the legislation. The administration contended that the 
legislative record clearly indicated Congress’s intent to make subsidies available to 
all who qualified, regardless of the type of health exchange they used to purchase 
insurance. The court sided with the administration’s interpretation, agreeing that 
Congress intended to make subsidies available to both types of exchanges.*’ 


Housing Policies Provide Residential Stability 


The United States has one of the highest rates of home ownership in the world, and 
the central thrust of federal housing policy has been to promote home ownership. The 
federal government has traditionally done much less to provide housing for low- 
income Americans who cannot afford to buy homes. Federal housing programs were 
first created in the 1930s depression period, when many Americans found them- 
selves unable to afford housing. Through public housing for low-income families, 
which originated in 1937 with the Wagner-Steagall National Housing Act, and sub- 
sidized private housing after 1950, the percentage of American families living in 
overcrowded conditions was reduced from 20 percent in 1940 to 9 percent in 1970. 
Federal policies made an even greater contribution to reducing “substandard” hous- 
ing, defined by the U.S. Census Bureau as dilapidated houses without hot running 
water and without some other plumbing. In 1940, almost 50 percent of American 
households lived in substandard housing. By 1950, this had been reduced to 35 per- 
cent; by 1975, the figure was reduced further, to 8 percent.** Despite these improve- 
ments in housing standards, federal housing policy until the 1970s was largely seen as 
a failure. Restricted to the poorest of the poor and marked by racial segregation and 
inadequate spending, public housing contributed to the problems of the poor by iso- 
lating them from shopping, jobs, and urban amenities. Dilapidated high-rise housing 
projects stood as a symbol of the failed American policy of “warehousing the poor.” 
By the 1980s, the orientation of housing policy had changed: most federal hous- 
ing policy for low-income Americans came in the form of housing choice vouchers 
(formerly called Section 8 vouchers), which provided recipients with support to rent 
in the private market. While this program did not promote the same isolation of the 
poor, it was often useless in expensive housing markets, where the vouchers provided 
too little money to cover rental costs. 

Beginning in 2007 and 2008, a home loan crisis presented the government with 
a different kind of housing problem. During the housing boom of the early 2000s, 
many homeowners had received loans that they later could not afford to repay. 
This was caused in part by the deregulation of the mortgage industry in 1999, 
which allowed many new mortgage companies to form, offering loans that cost 
little at first but required large payments from homeowners later. This “predatory 


THE CYCLE OF POVERTY CAN BE BROKEN 425 


lending” targeted unsophisticated buyers and made it very hard for borrowers to 
understand the terms of the loans. Lending standards were relaxed to the point 
that rising numbers of borrowers were offered “no-doc” loans, which required no 
documentation of the borrowers’ income. As more and more Americans took out 
such loans, demand for housing rose; and housing prices skyrocketed. This was the 
housing bubble—a bubble that was bound to burst because so many borrowers 
would not be able to pay back their loans. As growing numbers of homeowners 
began to default on their loans in 2007, banks foreclosed on their houses; and the 
value of housing began to drop. This downward spiral set off the major recession 
that began in 2007. As borrowers defaulted, banks holding that debt—including 
the biggest banks in America—teetered on the edge of failure and threatened to 
destabilize the entire economy. Many of the new mortgage companies went bank- 
rupt. As unemployment rose, more families, unable to pay their mortgages, lost 
their homes. Many homeowners found that their homes were “underwater,” mean- 
ing that the homeowners owed more on their mortgages than the homes were now 
worth. By 2015 over 5 million homes had been lost to foreclosure.*® 


® Social Policy Spending Benefits the 
Middle Class More Than the Poor 


The two categories of social policy, contrib- 
utory and noncontributory, generally serve 
different groups of people. We can under- 
stand much about the development of social 
policy by examining which constituencies 
benefit from different policies. 

The strongest and most generous pro- 
grams are those in which the beneficiaries are widely perceived as deserving of 
assistance and are politically powerful. Because Americans prize work, constitu- 
encies who have “earned” their benefits in some way or those who cannot work 
because of a disability are usually seen as most deserving of government assistance. 
Politically powerful constituencies are those who vote as a group, lobby effectively, 
and mobilize to protect the programs from which they benefit. 

When we study social policies from a group perspective, we can see that senior 
citizens and the middle class receive the most benefits from the government’s so- 
cial policies and that children and the working poor receive the fewest. In addition, 
America’s social policies do little to change the fact that minorities and women are 
more likely to be poor than white Americans and men. 


Senior Citizens Receive over a Third of All Federal Dollars 


The elderly are the beneficiaries of the two strongest and most generous social 
policies: old-age pensions (what we call Social Security) and Medicare (medical 
care for the elderly). As these programs have grown, they have provided most 
elderly Americans with economic security and have dramatically reduced the 
poverty rate among the elderly. In 1959, before very many people over the age 
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of 65 received social insurance, the poverty 
rate for the elderly was 35 percent; by 2014 
it had dropped to 10 percent.*? Because of 
this progress, many people call Social Secu- 
rity the most effective antipoverty program 
in the United States.*! This does not mean 
that the elderly are rich, however; in 2014, 
the median income of elderly households was 
$36,895, well below the national median in- 
come. The aim of these programs is to pro- 
vide security and prevent poverty.*” 

Even with the success of these programs 
at reducing poverty among the elderly, older 
African Americans and Latinos are much 
more likely to be poor than are white seniors. rie 
In 2014 the poverty rate for African Ameri- When government has tried to reform 
cans and Latinos over age 65 was 18.1 per- Social Security or Medicare, benefi- 
cent, compared to only 7.8 percent of whites “tries of these programs have rallied 
over 65. The difference is due in part to the te — a a 
lower wages of these groups during their ee? 
working years since Social Security benefits 
are pegged to wages. Social Security may do less to pull immigrants out of poverty 
depending on the number of years they have worked in the United States.” 

One reason that Social Security and Medicare are politically strong is that senior 
citizens are widely seen as a deserving population. Because of their age, they are not 


expected to work. Moreover, both programs are contributory, and a work history 
is a requirement for receiving a Social Security pension. But these programs are 
also strong because they serve a constituency that has become quite powerful. The 
elderly are a very large group: in 2015, there were 47.8 million Americans over 
the age of 65. Because Social Security and Medicare are not means-tested, they are 
available to all former workers and their spouses over the age of 65, whether they 
are poor or not. The size of this group is of such political importance also because 
the elderly turn out to vote in higher numbers than the rest of the population. 

In addition, the elderly have developed strong and sophisticated lobbying or- 
ganizations that can influence policy making and mobilize elderly Americans to 
defend these programs against proposals to cut them. One important and influen- 
tial organization is AARP (formerly the American Association of Retired Persons; 
it changed its name to its initials because 44 percent of its members work full- or 
part-time). AARP had nearly 40 million members in 2015, amounting to one-fifth 
of all voters. It also has a sophisticated lobbying organization in Washington that 
employs 55 lobbyists and a staff of 51 policy analysts.“4 

Lobbying groups for seniors are among the most powerful in the United States. 
They mobilize their supporters and work with legislators to block changes they believe 
will hurt the elderly. In the case of Medicare reform, for example, AARP had long op- 
posed any reform that allowed private health care firms to provide Medicaid benefits. 
But in 2003, AARP switched its position and endorsed the Bush administration’s bill to 
provide prescription drug benefits through the involvement of private firms. AARP’s 
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endorsement of the plan was decisive to the bill’s passage. In 2005, AARP’s opposition 
to President Bush’s plan to partially privatize Social Security was decisive in killing that 
plan. In 2009 and 2010, AARP came out in support of health care reform, although 
it avoided endorsing any specific bill. Thousands of members left the organization in 
protest, but AARP is so large that their actions had little impact. 


The Middle and Upper Classes Benefit from Social Policies 


Americans don’t usually think of the middle and upper classes as benefiting from 
social policies, but government action promotes the social welfare of these groups 
in a variety of ways. First, medical care and pensions for the elderly help the middle 
class by relieving them of the burden of caring for elderly relatives. Before these 
programs existed, old people were more likely to live with and depend financially 
on their adult children. Many middle-class families whose parents and grandpar- 
ents are in nursing homes rely on Medicaid to pay nursing home bills. 

In addition, the middle and upper classes benefit from what some analysts call 
the “shadow welfare state.”*° These are the social benefits that private employers 
offer to their workers—medical insurance and pensions, for example. The federal 
government subsidizes such benefits by not taxing the payments that employers and 
employees make for health insurance and pensions. These tax expenditures, as they 
are called, are an important way in which the federal government helps ensure the 
social welfare of the middle and upper classes. Such programs are called “tax expen- 
ditures” because the federal government helps finance them through the tax system 
rather than by direct spending, by providing tax deductions for private employers for 
amounts spent on health insurance and other benefits. Another key tax expenditure 
that helps those more well off is the tax exemption on mortgage interest payments: 
taxpayers can deduct the amount they have paid in interest on a mortgage from the 
income they report on their tax return. By allowing these payments to be counted as 
deductions, the government makes home ownership less expensive. 

People often don’t think of these tax expenditures as part of social policy 
because they are not as visible as the programs that provide direct payments or 
services to beneficiaries. But tax expenditures represent a significant federal invest- 
ment: they cost the national treasury some $1.26 trillion a year and make it easier 
and less expensive for working Americans to obtain health care, save for retire- 
ment, and buy homes. These programs are very popular with the middle and upper 
classes, so Congress rarely considers reducing them. 


The Working Poor Receive Fewer Benefits 


People who are working but are poor or are just above the poverty line receive only 
limited assistance from government social programs. This is somewhat surprising, 
given that Americans value work so highly. But the working poor are typically em- 
ployed in jobs that do not provide pensions or health care; often, they are renters 
because they cannot afford to buy homes. This means they cannot benefit from the 
shadow welfare state that subsidizes the social benefits enjoyed by most middle- 
class Americans. 

Three government programs that assist the working poor are the ACA 
(discussed earlier), the EITC, and SNAP (formerly known as food stamps). The 
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EITC was implemented in 1976 to provide poor workers some relief from increases 
in the taxes that pay for Social Security. As it has expanded, the EITC has provided 
a modest wage supplement for the working poor, allowing them to catch up on 
utility bills or pay for children’s clothing. Poor workers can also receive benefits 
from the SNAP program. To be eligible, households must earn below 130 percent 
of the poverty line (about $26,124 a year for a three-person family in 2016). The 
average monthly benefit for a family of three is $382 a month.*® Food advocates 
such as Feeding America have encouraged people to take “the SNAP Challenge,” in 
which people who do not need SNAP spend $1.50 a meal (the average for SNAP 
recipients) for a week. In the words of one high-profile participant, “I was hungry 
last week—laser-focused on how much food was left in the fridge and how many 
dollars were left in my wallet. I was scared about eating portions that were too big, 
and wasn’t sure what to do if my food ran out.”*” 

The working poor are more likely to be in jobs that do not provide health bene- 
fits from their employers. By expanding Medicaid to cover workers who earn up to 
138 percent of the poverty line ($27,821 for a family of three in 2016), the ACA 
sought to ensure coverage for this group. However, the decision of 19 states to opt 
out of Medicaid expansion left a gap in coverage. Latinos and African Americans 
were more likely to be harmed by this gap than whites: 27 percent of Hispanics 
and 16 percent of blacks lacked access to health insurance as a result of these state 
decisions, but only 11 percent of whites were affected in this way.** Even though 
the working poor may be seen as deserving, they lack political power because they 
are not organized. There is no equivalent to AARP for the poor. Nonetheless, be- 
cause work is highly valued in American society, politicians find it difficult to cut 
the few social programs that help the working poor. 


Spending for the Nonworking Poor Is Declining 


The only nonworking, able-bodied poor people who receive federal cash as- 
sistance are parents who are caring for children. The primary source of cash 
assistance for these families is the state-run TANF program, but they also rely 
on the SNAP program and Medicaid. Able-bodied adults who are not caring 
for children are not eligible for federal assistance other than SNAP. Many states 
provide small amounts of cash assistance to such individuals through programs 
called “general assistance,” but most states have abolished or greatly reduced 
their general-assistance programs in an effort to encourage these adults to work. 
Americans don’t like to subsidize adults who are not working, but they do not 
want to harm children. 

AFDC was the most unpopular social spending program, and as a result, 
spending on it declined after 1980. Under TANF states receive a fixed amount of 
federal funds, whether the welfare rolls rise or fall. Because the number of people 
on welfare has declined so dramatically since 1994—by over 50 percent—states 
have had generous levels of federal resources for the remaining welfare recipi- 
ents. Many states, however, have used the windfall of federal dollars to cut taxes 
and indirectly support programs that benefit the middle class, not the poor.* 
Welfare recipients have little political power to resist cuts in their benefits. In 
2016, 44.7 million people received SNAP benefits. 
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Minorities, Women, and Children Are 
Most Likely to Face Poverty 


Minorities, women, and children are disproportionately poor. Much of this poverty is 
the result of disadvantages rooted in the position of these groups in the labor market. 
In 2014 the poverty rate for African Americans was 26.2 percent, and for Latinos it was 
23.6 percent. For non-Hispanic whites, it was 10.1 percent.>! Much of this economic 
inequality stems from the fact that minority workers tend to have low-wage jobs. 
Minorities are also more likely to become unemployed and to remain unemployed for 
longer periods of time than are white Americans. African Americans, for example, typi- 
cally have experienced twice as much unemployment as have other Americans. The 
combination of low-wage jobs and unemployment often means that minorities are less 
likely to have jobs that give them access to the shadow welfare state. They are more 
likely to fall into the precarious categories of the working poor or the nonworking poor. 

Policy analysts have increasingly examined the “feminization of poverty,” or 
the fact that women are more likely than men to be poor. This problem is par- 
ticularly acute for single mothers, who are more than twice as likely as the aver- 
age American to fall below the poverty line (see Figure 13.4). When the Social 


Geaute 13.4 Poverty Levels in the United States, 1966-2014 ) 


Poverty rates in the U.S. population vary considerably. The rate of poverty among female- 
headed households declined significantly in the 1990s but has been increasing again 
since 2000. Which group has seen the greatest reduction in its poverty level since 1966? 
SOURCES: U.S. Census Bureau, Historical Poverty Tables, “Table 2. Poverty Status of People by Family Relationship, 


Race, and Hispanic Origin: 1959 to 2014” and “Table 3. Poverty Status of People, by Age, Race, and Hispanic Origin,” 
www.census.gov/data/tables/time-series/demo/income-poverty/historical-poverty-people.html (accessed 7/16/16). 
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Security Act was passed in 1935, the main programs for poor women were Aid 
to Dependent Children (ADC) and survivors’ insurance for widows. The fram- 
ers of the act believed that ADC would gradually disappear as more women 
became eligible for survivors’ insurance. The social model behind the Social 
Security Act was that of a male breadwinner with a wife and children. Women 
were not expected to work, and if a woman’s husband died, ADC or survivors’ 
insurance would help her stay at home and raise her children. The framers of 
Social Security did not envision today’s large number of single women heading 
families. At the same time, they did not envision that so many women with chil- 
dren would also be working. This combination of changes helped make AFDC 
(the successor program to ADC) more controversial. Many people asked why 
welfare recipients shouldn’t work, if the majority of women who were not on 
welfare worked. Such questions led to the welfare reform of 1996, which cre- 
ated TANF. 

One of the most troubling issues related to American social policy is the num- 
ber of American children who live in poverty. The rate of child poverty in 2014 
was 21.1 percent—6.3 percentage points higher than that of the population as 
a whole. African American and Latino children experience much higher rates of 
poverty than do whites. In 2014 the rate of child poverty for white children was 
12.3 percent, while 31.9 percent of Latino children and 37.1 percent of black 
children lives in poverty.** High rates of child poverty stem in part from the design 
of American social policies. Because these policies do not generously assist able- 
bodied adults who aren’t working and because these policies offer little help to the 
working poor, the children of these adults are likely to be poor as well. 

As child poverty has grown, several lobbying groups have emerged to represent 
children’s interests; the best known of these is the Children’s Defense Fund. But 
even with a sophisticated lobbying operation and although their numbers are large, 
poor children do not vote and therefore wield little political power. 


Domestic Policy 


and Your Future 


Public policy encompasses many different ways for the government to achieve 
its objectives. All public policies are tools of government control, but the means 
chosen to achieve their goals can have a major effect on how the public feels about 
those policies. After all, who wouldn’t rather be encouraged to do something by 
being paid to do it instead of being told that failure to do the very same thing may 
result in jail time? This might lead you to think that the government should do 
everything by relying on payments or subsidies, but for many areas of public life, 
this is simply not possible—not to mention incredibly expensive. 

Economic policy has changed dramatically in recent decades. The American 
economy is now far more open to the rest of the world, and many American firms 
do most of their production in China and other developing economies. At the 
same time, the distribution of economic gains in the United States has shifted 
upward. As the debate about more or less government has led to a series of policy 
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stalemates among politicians, the income of the American middle class has mostly 
stagnated and the gains going to the top 1 percent have soared. Some Americans 
think the government should do more to address income inequality through tax 
policy, for example by taxing the wealthy at higher rates. The “Who Participates?” 
feature on p. 433 shows taxes as a percentage of income at both the federal and 
state and local levels. 

Social policies, established in the 1930s, have stirred up much controversy. 
Liberals often argue that more generous social policies are needed if the United 
States is truly to ensure equality of opportunity, saying that the government needs 
to go beyond simply providing opportunity and should ensure more equal condi- 
tions, especially where children are concerned. Conservatives, on the other hand, 
often argue that social policies that offer income support take the ideal of equality 
too far and, in the process, do for individuals what those individuals should be do- 
ing for themselves. From this perspective, social policies make the government too 
big, and big government is seen as a fundamental threat to Americans’ liberties. 

Where do average Americans fit in these debates? Americans are often said 
to be philosophical conservatives and operational liberals.°? When asked about 
government social policy in the abstract, they say they disapprove of activist 
government—a conservative view. But when they must evaluate particular programs, 
Americans generally express support—a liberal perspective. Some programs are 
more popular than others. Policies in which the recipients are regarded as deserv- 
ing, such as programs for the elderly, receive more support than those that assist 
working-age people. Programs that have a reputation for effectiveness and those 
that require people to help themselves through work are also viewed favorably.** 

Yet reform is often difficult to achieve. The most pressing social policy issue 
in the coming decades—the rising cost of health care—has been notoriously dif- 
ficult to address. The United States spends more on health care than any other 
advanced nation, but many Americans remain without access to care, even after 
the expansions in the ACA. The share of our economy devoted to health care 
rose from 7.2 percent in 1970 to 17.5 percent in 2014, and it appears to be grow- 
ing again after a brief slowdown.*> The causes of increasing health care costs are 
many, including new technology, administrative complexity, greater coverage for 
more people, and an aging population. Can we reap the advantages of our highly 
advanced health care system and reduce costs at the same time? While most 
Americans might prefer this outcome, it is very difficult to reach agreement on 
the reforms needed to attain this goal. What strategies might be used to initiate 
a national discussion of health care? What are the consequences of inaction for 
today’s young adults? 
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WHO PARTICIPATES? 


Who Pays Taxes? 


Taxes as a Percentage of Income, 2015 


Income Federal State and X 
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SOURCE: Citizens for Tax Justice, “Who Pays Taxes in America in 2015?” 
April 8, 2015, www.ctj.org/pdf/taxday2015.pdf (accessed 1/11/16). 
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Compare Tax Rates 


Learn more about how tax rates vary by income, state, and local area at 
. Contact your representatives at the state or federal 


level to express your opinion. 


Compare tax rates in the United States to those paid in countries around 
the world at 


Learn more about your rights as a taxpayer, how to get help with your taxes, 
and how to avoid tax scams from the Internal Revenue Service ( )), 


chapterstudyguide 


. The United States’ welfare state was 


constructed initially in response to 

(pp. 412-13) 

a) the Civil War. 

b) World War Il. 

c) political reforms of the 
Progressive era. 

d) the Great Depression. 

e) the growth of the military—industrial 
complex. 


. Which of the following is an example of 

a contributory program? (pp. 413-14) 

a) Medicaid 

b) Medicare 

c) Temporary Assistance for Needy 
Families 

d) Supplemental Nutrition Assistance 
Program 

e) Aid to Families with Dependent 
Children 


. In 1996, as part of welfare reform, 

Aid to Families with Dependent 

Children was abolished and replaced 

by (p. 415) 

a) the Earned Income Tax Credit. 

b) the DREAM Act. 

c) the Affordable Care Act. 

d) Supplemental Security Income. 

e) Temporary Assistance for Needy 
Families. 


. Means testing requires that applicants 

for welfare benefits show (p. 415) 

a) that they are capable of getting to 
and from their workplace. 

b) that they have the ability to store 
and prepare food. 

c) a financial need for assistance. 

d) that they have the time and 
resources to take full advantage of 
federal educational opportunities. 

e) that they are natural-born citizens 
who have never been convicted of a 
felony. 


. Which of the following are examples of 

in-kind benefits? (p. 415) 

a) Medicaid and the Supplemental 
Nutrition Assistance Program 

b) Social Security and the Troubled 
Assets Relief Program 


10. 


alee 


12. 


c) Medicare and unemployment 
compensation 

d) the GI Bill of Rights and the Equal 
Rights Amendment 

e) the Earned Income Tax Credit and 
No Child Left Behind 


Which of the following was not part of 

the No Child Left Behind Act of 2001? 

(p. 419) 

a) a requirement that failing schools 

improve student performance by 

providing services such as supple- 

mental tutoring, longer school days, 

and additional summer classes 

a requirement that all students 

be proficient in reading and math 

by 2014 

c) arequirement that schools 

show positive results for all 

subcategories of students and not 

just positive overall averages 

a requirement that a national test 

be used to evaluate every student 

around the country 

e) a requirement that every child in 
grades 3 through 8 be tested yearly 
for proficiency in math and reading 


b 


= 


d 


= 


Who are the chief beneficiaries of the 
“shadow welfare state”? (p. 428) 

a) children 

b) the elderly 

c) the nonworking poor 

d) the working poor 

e) the middle class 


Which of the following statements 
about poverty in the United States is 
most accurate? (pp. 430-31) 

a) African Americans have a lower 
poverty rate than non-Hispanic 
whites. 

b) Latinos have a lower poverty rate 
than non-Hispanic whites. 

c) Latinos have a higher poverty rate 
than non-Hispanic whites. 

d) The rate of child poverty is less 
than the rate of adult poverty. 

e) Single mothers are less likely than 
average Americans to fall below the 
poverty line. 
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Key Terms 


contracting power (p. 407) the power of 
government to set conditions on companies 
seeking to sell goods or services to 
government agencies 


contributory programs (p. 414) social 
programs financed in whole or in part by 
taxation or other mandatory contributions by 
their present or future recipients 


cost-of-living adjustments (COLAs) (p. 414) 
changes made to the level of benefits of a 
government program based on the rate of 
inflation 


Federal Reserve System (p. 409) a system 
of 12 Federal Reserve banks that facilitates 
exchanges of cash, checks, and credit; 
regulates member banks; and uses monetary 
policies to fight inflation and deflation 


fiscal policy (p. 410) the government’s use 
of taxing, monetary, and spending powers to 
manipulate the economy 


indexing (p. 414) periodic process of 
adjusting of social benefits or wages to 
account for increases in the cost of living 


in-kind benefits (p. 415) noncash goods 
and services provided to needy individuals 
and families by the federal government 


means testing (p. 415) a procedure by 
which potential beneficiaries of a public- 
assistance program establish their eligibility 
by demonstrating a genuine need for the 
assistance 


Medicaid (p. 415) a federally and state- 
financed, state-operated program providing 
medical services to low-income people 


Medicare (p. 414) a form of national health 
insurance for the elderly and the disabled 


monetary policies (p. 409) efforts 
to regulate the economy through the 


manipulation of the supply of money and 
credit; America’s most powerful institution in 
this area of monetary policy is the Federal 
Reserve Board 


noncontributory programs (p. 414) social 
programs that provide assistance to people 
based on demonstrated need rather than any 
contribution they have made 


public policy (p. 405) a law, a rule, a 
statute, or an edict that expresses the 
government's goals and provides for rewards 
and punishments to promote those goals’ 
attainment 


redistribution (p. 410) collecting revenue in 
such a way as to reduce the disparities of 
wealth between the lowest and the highest 
income brackets 


Social Security (p. 414) a contributory 
welfare program into which working 
Americans contribute a percentage of their 
wages and from which they receive cash 
benefits after retirement or if they become 
disabled 


subsidies (p. 405) government grants of 
cash or other valuable commodities, such 
as land, to individuals or an organization; 
used to promote activities desired by the 
government, to reward political support, or to 
buy off political opposition 


Supplemental Nutrition Assistance 
Program (SNAP) (p. 415) the largest 
antipoverty program, which provides 
recipients with a debit card for food at 
most grocery stores; formerly known as 
food stamps 


tax expenditures (p. 428) government 
subsidies provided to employers and 
employees through tax deductions for 
amounts spent on health insurance and 
other benefits 
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The United States spends hundreds 
of billions of dollars—far more than 
any other country—on its military 
and weapons. However, Americans 
often disagree on when and how 
their government should act in 
international affairs, especially 
when it comes to deploying the 

U.S. military. 


Foreign 
Policy 


WHAT GOVERNMENT DOES AND WHY IT MATTERS Ever since George 
Washington, in his Farewell Address, warned the American people “to have. . . 
as little political connection as possible” with foreign nations and to “steer 
clear of permanent alliances,” Americans have been distrustful of foreign policy. 
Despite their distrust, the United States has pursued its national interests in 
the world through a variety of means, including diplomacy, economic policy, 
military action, and the sorts of entangling alliances with other nations and 
international organizations that would have troubled Washington. 

To some college students, foreign policy may seem like a distant or abstract 
matter, but not too long ago tens of thousands of students were drafted and 
sent to serve in Korea and Vietnam. Even today, in the era of the all-volunteer 
military, thousands of recent college graduates (and numerous current college 
students) have served in America’s military forces in lraq and Afghanistan; 
and many others know someone who has been wounded or killed on distant 
battlefields. 

War is only one aspect of American foreign policy, but the United States has 
fought many wars. Though Americans like to regard themselves as a peaceful 
people, since our own Civil War, American forces have been deployed abroad 


on hundreds of occasions for major conflicts and minor skirmishes. Writing 
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in 1989, historian Geoffrey Perret commented that no other nation “has had 
as much experience of war as the United States.”* The United States has not 
become less warlike in the years since Perret published his observation. The 
United States currently spends about $600 billion per year on its military and 
weapons programs—a figure that represents roughly one-third of the world’s total 
military expenditure and three times the amount spent by the People’s Republic 
of China, the nation that currently ranks second to the United States in overall 
military outlays.? 

Foreign policy, especially military policy, is often a major political issue in the 
United States. An old American adage asserts that “politics stops at the water’s 
edge.” The point of this saying is that America suffers as a nation if it fails to set 
aside its political and partisan differences when dealing with the rest of the world. 
In today’s world, however, the water’s edge does not neatly demarcate the differ- 
ence of interests between “us” and “them.” As the global economic crisis that 
deepened in 2008 revealed, “our” economic interests and “their” economic inter- 
ests are intertwined. Environmental concerns are global, not national. And even 
in the realm of security interests, some risks and threats are shared and require 
international rather than national responses. Our national government must find 
ways to act internationally and strike the right balance between competition and 
cooperation in the international arena. 

In this chapter, we will first examine the main goals and purposes of American 
foreign policy. We will then discuss the actors and institutions that shape foreign 
policy. Next, we will analyze the instruments that policy makers have at their 


disposal to implement foreign policy. 
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® Foreign Policy Goals Are Related 


The term foreign policy refers to the pro- 
grams and policies that determine America’s 
relations with other nations and foreign 
entities. Foreign policy includes diplomacy, 
military and security policy, international 
human rights policies, and various forms of 
economic policy such as trade policy and 
international energy policy. Of course, foreign policy and domestic policy are not 
completely separate categories but are, instead, closely intertwined. Take security 
policy, for example. Defending the nation requires the design and manufacture of 
tens of billions of dollars in military hardware. The manufacture of this military 
equipment provides jobs in American communities where the equipment is built, 
while paying for it involves raising taxes or choosing not to fund other programs. 
Although U.S. foreign policy has a number of purposes, three main, interrelated 
goals stand out. These are security, prosperity, and the creation of a better world. 


Security Is Based on Military Strength 


To many Americans, the chief purpose of the nation’s foreign policy is protection 
of the U.S. security in an often hostile world. Traditionally, the United States has 
been concerned about threats that might emanate from other countries, such as 
Nazi Germany during the 1940s and then Soviet Russia until the Soviet Union’s 
collapse in 1991. Today, American security policy is concerned not only with 
the actions of other nations but also with the activities of terrorist groups and 
other hostile non-state actors.* To protect the nation’s security from foreign threats, 
the United States has built an enormous military apparatus and a complex array of 
intelligence-gathering institutions, such as the Central Intelligence Agency (CIA), 
charged with evaluating and anticipating challenges from abroad.* 

During the eighteenth and nineteenth centuries, American security was based 
mainly on the geographic isolation of the United States. We were separated by 
two oceans from European and Asian powers, and many Americans thought that 
our security would be best preserved by remaining aloof from international power 
struggles. This policy of avoiding involvement in the affairs of other nations was 
known as isolationism. In his 1796 Farewell Address, President George Washington 
warned Americans to avoid permanent alliances with foreign powers; and in 1823, 
President James Monroe warned foreign powers not to meddle in the Western 
Hemisphere. Washington’s warning and what came to be called the Monroe 
Doctrine were the cornerstones of the U.S. foreign policy of isolationism until 
the end of the nineteenth century. The United States saw itself as the dominant 
power in the Western Hemisphere and, indeed, believed that its “manifest destiny” 
was to expand from sea to sea. The rest of the world, however, should remain at 
arm’s length. 

In the twentieth century, technology made oceans less a barrier to foreign 
threats, and the world’s growing economic interdependence meant that the 
nation could no longer ignore events abroad. Early in the twentieth century, the 
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United States entered World War I on the side of Great Britain and France when 
the Wilson administration concluded that a German victory would adversely 
affect America’s economic and security interests. In 1941 the United States was 
drawn into World War II when Japan attacked the U.S. Pacific fleet anchored 
at Pearl Harbor, Hawaii. Even before the attack, the Roosevelt administration 
had concluded that the United States needed to act to prevent a victory by the 
German—Japanese-Italian Axis alliance. 

Following World War II, the United States developed a new security policy 
known as containment to check or “contain” the growing power of the Soviet 
Union, which by the end of the 1940s had built a huge empire, enormous military 
forces, and nuclear weapons and intercontinental bombers capable of attacking 
the United States. The United States was committed to maintaining its own mili- 
tary might as a means of deterrence, to discourage the Soviets from attacking the 
United States or its allies. Some Americans wanted a more aggressive policy and 
argued that we should attack the Soviets before it was too late. Others said that 
we should show our peaceful intentions and attempt to placate the Soviets. This 
policy is called appeasement. 

The policies that the United States adopted, deterrence and containment, could 
be seen as midway between aggression and appeasement. A nation pursuing a policy 
of deterrence, on the one hand, signals its peaceful intentions but, on the other hand, 
indicates its willingness and ability to fight if attacked. Thus, during the era of con- 
frontation with the Soviet Union between the late 1940s and 1990, known as the 
Cold War, the United States frequently asserted that it had no intention of attacking 
the Soviet Union but at the same time built a huge military force, including a vast 
arsenal of nuclear weapons and intercontinental missiles, and frequently asserted 
that in the event of a Soviet attack it would respond with overwhelming force. The 
Soviet Union announced that its nuclear weapons were also intended for deterrent 
purposes. Eventually, the two sides possessed such enormous arsenals of nuclear mis- 
siles that each had the ability to destroy the other in the event of war. This heavily 
armed standoff came to be called a posture of mutually assured destruction. During 
the 1962 “Cuban missile crisis,” the United States and the Soviet Union came to the 
brink of war when President Kennedy declared that the Soviet Union must remove 
its nuclear missiles from Cuba and threatened to use force if the Soviets refused. 
After an extremely intense several weeks, the crisis was defused by a negotiated com- 
promise in which the Soviets agreed to remove their missiles in exchange for a guar- 
antee from the United States that it would not invade Cuba. The two superpowers 
had come so close to nuclear war that afterward the leaders of both nations sought 
ways to reduce tensions. This effort led to a period of détente, in which a number of 
arms control agreements were signed and the threat of war was reduced. 

In 1991 the Soviet Union collapsed, partly because its huge military expen- 
ditures undermined its inefficient centrally planned economy. The new Russia, 
though still a formidable power, posed less of a threat to the United States. Within 
several years, however, new security threats emerged, requiring new policy re- 
sponses. The September 11, 2001, terrorist attacks demonstrated a threat against 
which some security scholars had long warned: that non-state actors and so-called 
rogue states might acquire significant military capabilities, including nuclear weap- 
ons, and would not be affected by America’s deterrent capabilities. 
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Unlike nation-states (political entities consisting of a people with some com- 
mon cultural experience who also share a common political authority, recognized by 
other sovereignties), which have governments and fixed borders, terrorist groups are 
non-state actors having no fixed geographic location that can be attacked. Terrorists 
may believe that they can attack and melt away, leaving the United States with no one 
against whom to retaliate. Hence, the threat of massive retaliation does not deter them. 
Rogue states are nations with unstable and erratic leaders who seem to pursue policies 
driven by ideological or religious fervor rather than careful consideration of economic 
or human costs. The United States considers North Korea to be a rogue state. 

To counter these new security threats, the George W. Bush administration shifted 
from a policy of deterrence to one of preventive war—the willingness to strike first 
in order to prevent an enemy attack. The United States declared that, if neces- 
sary, it would take action to disable terrorist groups and rogue states before they 
could develop the ability to do it harm. This idea gained important support after 
the September 11 attacks. The Bush administration’s “global war on terror” is an 
expression of this notion of prevention, as was the U.S. invasion of Iraq. The United 
States has also refused to rule out the possibility that it would attack North Korea 
or Iran if it deemed those nations’ nuclear programs to be an imminent threat to 
American security interests. Accompanying this shift in military doctrine was a 
significant increase in overall U.S. military spending (see Figure 14.1). 

In a 2014 speech, President Obama signaled a shift in American military policy. 
The president declared that U.S. policy had led to too many “military adventures.” 
In the future, said the president, American policy would be based on collective 
action and restraint. While a military option would remain available if Americans 


From the beginning of the Syrian civil war in 2011, the United States has backed rebels 
against the Bashar al-Assad regime but has increased its involvement in recent years with 
the aim of targeting ISIS. The United States first deployed Special Operations Forces on the 
ground in Syria in late 2015. 
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FIGURE 14.1 U.S. Spending on National Defense since 2000 
During the 1990s the budget for national defense declined as the country enjoyed 
a “peace dividend” following the conclusion of the Cold War. After the attacks of 
September 11 and the commencement of the war on terrorism, however, national 
defense spending rose steadily; in a decade, spending increased by 70 percent. 
Since that time defense spending has fallen. 
*Data for 2015 are estimated. 
SOURCE: Office of Management and Budget, “Table 6.1—Composition of Outlays: 1940-2021,” www.whitehouse 
.gov/omb/budget/historicals (accessed 1/7/16). 
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were directly threatened, the president said that nonmilitary options, including 
diplomacy and economic sanctions, should always be tried first. This emphasis on 
diplomacy, sanctions, and collective action summarized the president’s responses 
to major foreign policy problems, including the civil war in Syria, Russia’s annexa- 
tion of the Crimean area of Ukraine, the Iranian nuclear program, and the North 
Korean effort to build missiles capable of carrying nuclear warheads. 

Since 2011, Americans have debated what to do for Syria, which has been 
locked in a brutal civil war waged by Syrian leader Bashar al-Assad against regime 
opponents. The United States has backed moderate anti-Assad rebel groups since 
the beginning of the war, first by sending food rations and later by providing train- 
ing and funding. When a terrorist group calling itself the Islamic State of Iraq and 
Syria (ISIS) emerged in 2014 and proved able to overrun large portions of Iraq 
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and Syria, the United States increased its involvement in the region. That year the 
United States began launching air strikes against ISIS. In 2015, President Obama 
deployed Special Operations Forces on the ground in Syria and halted the with- 
drawal of American forces from Afghanistan when it seemed likely that ISIS would 
increase their influence in the country after the Americans departed. Diplomacy 
appeared to have reached its limits. Indeed, the limits of diplomacy were under- 
scored in 2015 when ISIS launched terror attacks in Paris and elsewhere, demon- 
strating its capacity to carry the war directly to its enemies. 


Economic Prosperity Helps All Nations 


A second major goal of U.S. foreign policy is to promote American prosperity. 
America’s international economic policies are intended to expand employment 
opportunities in the United States, to maintain access to foreign energy supplies at 
a reasonable cost, to promote foreign investment in the United States, and to lower 
the prices Americans pay for goods and services. 

The most important international organization for promoting free trade is the 
World Trade Organization (WTO), established in 1995. The WTO grew out of the 
General Agreement on Tariffs and Trade (GATT), established in 1947, which set many 
of the rules governing international trade. Since World War II, GATT had brought 
together a wide range of nations for regular negotiations designed to reduce bar- 
riers to trade. Such barriers, many believed, had contributed to the breakdown of 
the world economy in the 1930s and had helped cause World War II. The WTO 
has 159 members worldwide, including the United States. Similar policy goals 
are pursued in regional arrangements, such as the North American Free Trade 
Agreement (NAFTA), a trade treaty among the United States, Canada, and Mexico 
to lower and eliminate tariffs among the three countries. 

Working toward freer trade has been an important goal of most presidential 
administrations since World War II. The Obama administration, for example, reached 
a free-trade agreement with 12 Pacific Rim countries in 2015. Yet as globalization 
has advanced, concerns about free trade, and about the operation of the WTO in 
particular, have grown. Trade policy is complicated because most Americans benefit 
from a policy of free trade, which tends to reduce the cost of goods and services. One 
reason that consumer electronics are so inexpensive is that televisions, smartphones, 
and other gadgets are imported from all over the world, driving down their prices. 
However, many American industries and their employees are hurt by free trade if it 
results in factories and jobs moving abroad. Trade is an area where the line between 
domestic and foreign policy is blurred. Furthermore, critics believe that the WTO 
does not pay sufficient attention to the concerns of developing nations or to such 
issues as environmental degradation, human rights, and labor practices, including the 
use of child labor in many countries. The major problem in WTO negotiations has 
been conflicts between poor, developing nations and rich, developed countries. 


America Seeks a More Humane World 


A third goal of American policy is to make the world a better place for all its 
inhabitants. The main forms of policy that address this goal are international envi- 
ronmental policy, international human rights policy, and international peacekeeping. 
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Since World War Il, there has been con- 
sistent bipartisan support in the United 
States for promoting free trade as a way to 
encourage economic growth.? The United 
States played a key role in creating major 
international trade institutions, including the 
World Trade Organization. Negotiations over 
the Trans-Pacific Partnership (TPP), a region- 
al trade agreement in the Asia-Pacific region, 
were a key priority of President Obama dur- 
ing his final term in office. The TPP, however, 
did not receive bipartisan support, with 
critics from both parties arguing that it would 
take jobs away from Americans. 


Trade in Comparison 


Many Americans may be surprised to learn 
that trade plays a much smaller role in the 
U.S. economy than it does in most developed 
countries, though that percentage is increas- 
ing. According to the World Bank, while trade 
comprises roughly 60 percent of the GDP 
of most high-income countries, it makes up 
only about 30 percent of the U.S. economy.° 
However, given that the United States is the 
largest trading partner for many countries 
(including the European Union, Canada, 
China, and Mexico), those countries have a 
keen interest in what policies the U.S. govern- 
ment pursues regarding trade. 
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SOURCE: The World Bank, “Trade (% of GDP),” http://data.worldbank.org/indicator/NE 
.TRD.GNFS.ZS/countries?display=default (accessed 11/29/16). 


*Christopher Alessi and Robert McMahon, “Backgrounder: U.S. Trade Policy,” Council on Foreign Relations, www.cfr.org 


/trade/us-trade-policy/p17859 (accessed 11/23/15). 


’The World Bank measures trade as the sum of export and imports in goods and services. 


One of the most basic ways that the United States promotes international humanitarian goals 
is by providing food, medical supplies, and other necessities to regions experiencing crises. 
Here, aid workers distribute food aid from the United States to refugees displaced by fighting 
in South Sudan. 


The United States also contributes to international organizations that work for 
global health and against hunger, such as the World Health Organization. These 
policies are often seen as secondary to the other goals of American foreign policy 
and are forced to give way if they interfere with security or foreign economic 
policy. Moreover, while the United States spends billions annually on security 
policy and hundreds of millions on trade policy, it spends relatively little on 
environmental, human rights, and peacekeeping efforts. It has failed to approve 
the Kyoto Protocol, for example, an international agreement to reduce greenhouse 
gas production, and an international agreement to reduce discrimination against 
women. Some critics charge that the United States has the wrong priorities, spend- 
ing far more to make war than to protect human rights and the global environ- 
ment. Nevertheless, a number of important American foreign policy efforts are, at 
least in part, designed to make the world a better place. 

In the realm of international environmental policy, the United States supports 
various international efforts to protect the environment. These include the United 
Nations (UN) Framework Convention on Climate Change, an international agree- 
ment to study and ameliorate harmful changes in the global environment, and the 
Montreal Protocol, an agreement signed by more than 150 countries to limit the pro- 
duction of substances potentially harmful to the world’s ozone layer. Other nations 
have severely criticized the United States for withdrawing from the 1997 Kyoto 
Protocol. The United States has asserted that the Kyoto Protocol would be harmful 
to American economic interests. In preparation for the 2012 expiration of the Kyoto 
agreement, world leaders gathered in Copenhagen, Denmark, in 2009 but failed 
to produce a binding international agreement. In 2015, however, the United States 
did agree to the so-called Paris accords to reduce greenhouse gas emissions. Many 
Republicans, including Donald Trump, opposed the agreement. Each country 
agreed to reduce emissions but would set its own contribution to the effort. 
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The same national priorities seem apparent in the area of human rights 
policy. The United States has a long-standing commitment to human rights 
and is a party to most major international human rights agreements. These in- 
clude the International Covenant on Civil and Political Rights, the UN Conven- 
tion against Torture, the International Convention on the Elimination of All 
Forms of Racial Discrimination, and various agreements to protect children. 
The State Department’s Bureau of Democracy, Human Rights, and Labor 
works cooperatively with international organizations to investigate and focus 
attention on human rights abuses. In 1998, the United States enacted the 
International Religious Freedom Act, which calls on all governments to respect 
religious freedom. 

Another form of U.S. policy designed to improve the condition of the world is 
support for international peacekeeping efforts. At any point in time, a number of 
border wars, civil wars, and guerrilla conflicts are flaring somewhere in the world, 
usually in its poorer regions. These wars often generate humanitarian crises in the 
form of casualties, disease, and refugees. In cooperation with international agencies 
and other nations, the United States funds a number of efforts to keep the peace in 
volatile regions and to deal with the health care and refugee problems associated 
with conflict. In 2015, the United States provided nearly $2 billion in humanitar- 
ian assistance to help Syrian refugees displaced by the civil war in that nation 
and by the end of 2016 had donated over $5 billion to the cause.*> As the world’s 
wealthiest nation, the United States also recognizes an obligation to render assis- 
tance to nations facing crises and emergencies. In 2014, for example, the United 
States pledged $300 million in humanitarian aid to the people of South Sudan, a 
population at grave risk of famine caused by military conflict between government 
and rebel forces. 

America’s humanitarian policies are important. Without U.S. efforts and fund- 
ing, many international humanitarian programs would be far less successful. Still, 
security and economic interests take precedence over humanitarian concerns with 
major trading partners such as China and Saudi Arabia, where the United States 
often overlooks human rights violations. 


@ American Foreign Policy Is Shaped by 
Government and Nongovernment Actors 


As we have seen, domestic policies are made 
by governmental institutions and influenced 
by a variety of interest groups, political 
movements, and even the mass media. 
The same is true in the realm of foreign 
policy. The president and his chief advisers 
are the principal architects of U.S. foreign policy. However, the Congress, the 
bureaucracy, the courts, political parties, interest groups, and trade associations 
also play important roles in this realm. Often, the president and Congress are at 
odds over foreign policy. 
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The President Leads Foreign Policy 


The Constitution assigns the president clear powers in the realm of foreign 
and security policy. The president is given the power to make treaties and 
appoint ambassadors (both with the advice and consent of the Senate), receive 
foreign ambassadors, and serve as commander in chief of the army and navy 
of the United States. Presidents have expanded upon these powers, claiming 
that their obligation to defend the nation serves as the basis for presidential 
primacy in all matters affecting America’s international interests. Since World 
War II, presidents have declined to ask Congress for a declaration of war as re- 
quired by the Constitution and have, instead, relied on congressionally enacted 
“authorizations of the use of military force.” Such authorizations were enacted 
for the 1991 Persian Gulf War and the 2003 invasion of Iraq, for example. In 
some instances, presidents have committed American forces to foreign conflicts 
under their own authority. 

Most American presidents have been domestic politicians who set out to make 
their place in history through achievements in domestic policy. President George 
W. Bush had virtually no foreign policy preparation prior to taking office. He had 
traveled very little outside the United States and had had almost no foreign experi- 
ence as governor of Texas. 

Nonetheless, Bush was decisive in the initiatives he took to define America’s 
national interest for his administration. Examples include revival of the controver- 
sial nuclear missile shield (“Star Wars”); abandonment of the Anti—Ballistic Missile 
treaty, which alienated Russia; changes in policy priorities away from humanitarian 
and environmental goals and toward a far stronger emphasis on national security; 
and turning America’s concerns away from Europe and toward an “Asia-first” policy. 

September 11 and its aftermath immensely accentuated the president’s role 
and his place in foreign policy.° By 2002, foreign policy was the centerpiece of the 
Bush administration’s agenda. In a June 1 speech at West Point, the Bush Doctrine 
of preemptive war was announced. Bush argued that “our security will require all 
Americans . . . to be ready for preemptive action when necessary to defend our 
liberty and to defend our lives.” Bush’s statement was clearly intended to justify 
his administration’s plans to invade Iraq, but it had much wider implications for 
international relations and for the central role of the American president in guiding 
foreign policy. 

By 2010, President Barack Obama had put his own stamp on American foreign 
policy, altering the conduct of America’s war in Afghanistan and seeking to compel 
the Israelis and Palestinians to accept a Middle East peace deal. Obama also sought 
to engage more fully America’s allies, who had been miffed by the previous admin- 
istration’s tendency to engage in unilateral action. Thus, the United States worked 
closely with its NATO allies in 2011 in a successful multilateral effort to end the 
Libyan dictatorship of Mu’ammar Qaddaf. 

Obama ended direct U.S. military involvement in Iraq in 2011 and had begun 
to withdraw American forces from Afghanistan. One of his triumphs was the 
2011 military raid that resulted in the killing of Osama bin Laden, who had long 
been sought by the United States as the mastermind of the September 11 terrorist 
attacks. Yet President Obama faced a number of challenges as he neared the 
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end of his presidency: Russian president Vladimir Putin upset the international 
order in Europe by seizing the Crimean Peninsula of Ukraine; North Korea con- 
tinued to test missiles; Israel and the Palestinians fought a war in Gaza; and 
ISIS militants sought to win control of Iraq, Syria, and Lebanon and showed 
that they could strike in the hearts of European capitals. These and new prob- 
lems would challenge Obama’s successors. Presidents have come to dominate 
American foreign policy, but America’s foreign policies are never able to cure the 


ills of the world. 


The Bureaucracy Implements and Informs Policy Decisions 


The major foreign policy actors in the bureaucracy are the secretaries of the depart- 
ments of State, Defense, and the Treasury; the Joint Chiefs of Staff, especially the 
chair; and the director of the CIA. Since 1947, a separate unit in the White House 
has overseen the vast foreign policy establishment for the purpose of synthesizing 
all the messages arising out of the bureaucracy and helping the president make 
his own foreign policy. This is the National Security Council. It is a “subcabinet” 
made up of the major players just listed plus others whom each president appoints. 
Since the profound shake-up of September 11, two key players have been added: 
the secretary of the new Department of Homeland Security, created in 2002, and 
the director of national intelligence, established in 2005, to collate and coordinate 
intelligence coming in from multiple sources and to report a synthesis of all this to 
the president on a daily basis. 

Since the creation of the CIA and the Department of Defense in 1947, the 
secretary of defense and the director of the CIA have often been rivals engaged 
in power struggles for control of the intelligence community.’ For the most part, 
secretaries of defense have prevailed in these battles, and the Defense Depart- 
ment today controls more than 80 percent of the nation’s intelligence capabili- 
ties and funds. The creation of the position of director of national intelligence to 
coordinate all intelligence activities set off new Washington power struggles as 
the “intelligence czar” faced opposition from both the CIA and the Department 
of Defense. 

In the wake of September 11, military and law-enforcement agencies increased 
their role in America’s foreign-policy making.* In recent years, American ambas- 
sadors have complained that they have been relegated to secondary status as the 
White House has looked to military commanders for information, advice, and pol- 
icy implementation. For every region of the world, the U.S. military has assigned a 
“combatant commander,” usually a senior general or admiral, to take charge of op- 
erations in that area. In many instances, these combatant commanders, who control 
troops, equipment, and intelligence capabilities, have become the real eyes, ears, 
and voices for American foreign policy in their designated regions. 


Congress’s Legal Authority Can Be Decisive 


Although the Constitution gives Congress the power to declare war (see Table 14.1), 
Congress has exercised this power on only five occasions: the War of 1812, the 
Mexican War (1846), the Spanish-American War (1898), World War I (1917), 
and World War II (1941). For the first 150 years of American history, Congress’s 
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Principal Foreign Policy Provisions 
of the Constitution 


POWERS GRANTED 


PRESIDENT CONGRESS 
War power Commander in chief of armed Provide for the common 
forces defense; declare war 
Treaties Negotiate treaties Ratification of treaties by 


two-thirds majority (Senate) 


Appointments Nominate high-level government Confirm president's 
Officials appointments (Senate) 

Foreign commerce No explicit powers, but treaty Explicit power “to regulate 
negotiation and appointment foreign commerce” 


powers pertain 


General powers Executive power; veto Legislative power; power 
of the purse; oversight 
and investigation 


role in foreign policy was limited because the United States’ role in world affairs 
was limited. The treaty power was and is an important entrée of the Senate into 
foreign-policy making. But since World War II and the continual involvement of 
the United States in international security and foreign aid, Congress as a whole 
has become a major foreign-policy maker because most modern foreign poli- 
cies require financing, which requires action by both the House of Representa- 
tives and the Senate. For example, Congress’s first act after the September 11, 
2001, attacks was to authorize the president to use “all necessary and appropri- 
ate force,” coupled with a $40 billion emergency appropriations bill for home- 
land defense. Although President Bush believed he possessed the constitutional 
authority to invade Iraq, he still sought congressional approval, which he re- 
ceived in October 2002. 

Not only does the president need Congress to provide funding for foreign 
and military policy initiatives but also, under the Constitution, many presiden- 
tial agreements with foreign nations have to be approved by Congress. Article II, 
Section 2, of the Constitution declares that proposed treaties with other nations 
must be submitted by the president to the Senate and approved by a two-thirds 
vote. Because this “supermajority” is usually difficult to achieve, presidents gener- 
ally prefer a different type of agreement with other nations, called an executive 
agreement. An executive agreement is similar to a treaty and has the force of law 
but is almost always based on authority from a prior law passed by Congress or a 
Senate-approved treaty. 
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Another aspect of Congress’s role in foreign policy is the Senate’s power to 
confirm the president’s nominations of cabinet members, ambassadors, and other 
high-ranking officials (such as the director of the CIA but not the director of the 
National Security Council). A final constitutional power of Congress is the regula- 
tion of “commerce with foreign nations.” 

Other congressional players are the foreign policy, military policy, and intelligence 
committees: in the Senate, these are the Foreign Relations Committee, the Armed 
Services Committee, the Intelligence Committee, and the Homeland Security and 
Governmental Affairs Committee; in the House, these are the Foreign Affairs Com- 
mittee, the Intelligence Committee, the Homeland Security Committee, and the 
Armed Services Committee. Usually, a few members of these committees who have 
spent years specializing in foreign affairs become trusted members of the foreign policy 
establishment and are influential makers of foreign policy. In fact, several members 
of Congress have left the legislature to become key foreign affairs cabinet members. 


Interest Groups Pressure Foreign Policy Decision Makers 


Although the president, the executive branch “bureaucracy,” and Congress are the 
true makers of foreign policy, the “foreign policy establishment” is a much larger 
arena, including what can properly be called the shapers of foreign policy: a host of 
unofficial, informal players who possess varying degrees of influence depending on 
their prestige, reputation, socioeconomic standing, and, most important, the party 
and ideology that are dominant at a given moment. 

By far the most important category of nonofficial player is the interest group— 
that is, the interest group to which one or more foreign policy issues are of long- 
standing and vital relevance. Most of these are “single-issue” economic groups, such 
as the tobacco industry and the computer hardware and software industries, which 
become most active when their particular issue is on the agenda. 

Another type of interest group with a well-founded reputation for influence 
in foreign policy comprises people who strongly identify with their country of 
national origin. The interest group with the reputation for the greatest influence 
is Jewish Americans, whose family and emotional ties to Israel make them one of 
the most alert and active interest groups in all of foreign policy. In 2015, some 
Jewish groups lobbied heavily but ultimately unsuccessfully against the Obama 
administration’s agreement with Iran to limit its nuclear program, which they 
argued posed a threat to both the United States and Israel. Similarly, Americans 
of Irish heritage still maintain vigilance about American policies toward Ireland 
and Northern Ireland. Cuban Americans have long been a powerful voice in sup- 
port of maintaining sanctions against Cuba. This helps explain why relations with 
Cuba were not normalized until 2015. A third type of interest group is devoted 
to human rights. Such groups are made up of people who, instead of having 
self-serving economic or ethnic interests in foreign policy, are genuinely concerned 
about the welfare and treatment of people throughout the world—particularly 
those who suffer under harsh political regimes. A relatively small but often quite in- 
fluential example is Amnesty International, whose exposés of human rights abuses 
have altered the practices of many regimes around the world. In recent years, the 
Christian right has been a vocal advocate for the human rights of Christians who 
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are persecuted in other parts of the 
world for their religious beliefs, most 
notably in China. 

A final actor in the realm of foreign 
policy is public opinion. For the most part, 
the public is not engaged in foreign policy 
issues as most Americans are concerned 
mainly with domestic issues. However, 
public opinion does begin to count when 
the nation is at war. Americans are often 
impatient with military actions that seem 
long and drawn out, producing costs and 
casualties for reasons that no longer seem — The American Israel Public Affairs Committee 
clear. Fear of public opinion is one reason (AIPAC) is a powerful interest group that 
that presidents have favored professional advocates pro-Israel policies to Congress and 
qilitary forces: and technalosies like the president. Here, Israeli prime minister 


; ; Benjamin Netanyahu speaks to the group 
drones that would reduce the immediacy about the White House—backed nuclear deal 


of war to America’s general public. with Iran, against which AIPAC lobbied 
heavily. 


Putting It Together 


Three generalizations frame the remainder of this chapter. First, when an impor- 
tant foreign policy decision has to be made under conditions of crisis—where time 
is of the essence—the influence of the presidency is at its strongest. Second, within 
these time constraints, access to the decision is limited almost exclusively to the 
narrowest definition of the foreign policy establishment. The arena for participa- 
tion is tiny; any discussion at all is limited to the officially and constitutionally 
designated players.° As time becomes less restricted, even when the decision to 
be made is of great importance, the arena of participation expands to include 
more government players and more nonofficial, informal players—the most con- 
cerned interest groups and the most important journalists. In other words, the 
arena becomes more pluralistic and, therefore, less distinguishable from the poli- 
tics of domestic-policy making. Third, because there are so many other countries 
with power and interests on any given issue, there are severe limits on the choices 
the United States can make. Thus, even though foreign-policy making in noncrisis 
situations may closely resemble the pluralistic politics of domestic-policy making, 
foreign-policy making is still a narrower, more elitist arena with fewer participants. 


@ Tools of American Foreign Policy Include 
Diplomacy, Force, and Money 


We will deal here with those instruments of 
American foreign policy most important in 
the modern epoch: diplomacy, the United 
Nations, the international monetary struc- 
ture, economic aid and sanctions, collective 
security, military deterrence, and arbitration. 
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Each of these instruments will be evaluated in this section for its utility in the 
conduct of American foreign policy, and each will be assessed in light of the his- 
tory and development of American values. 


Diplomacy Is the Master Policy Tool 


We begin this treatment of instruments with diplomacy. Diplomacy is the repre- 
sentation of a government to other foreign governments. Its purpose is to promote 
national values or interests by peaceful means. According to Hans Morgenthau, “a 
diplomacy that ends in war has failed in its primary objective.”!” 

Diplomacy, by its very nature, is overshadowed by spectacular international 
events, dramatic initiatives, and meetings among heads of state or their direct per- 
sonal representatives. The traditional American distrust of diplomacy continues 
today, albeit in weaker form. Impatience with or downright distrust of diplomacy 
has been built not only into all the other instruments of foreign policy but also into 
the modern presidential system itself.'!! So much personal responsibility has been 
heaped on the presidency that it is difficult for presidents to entrust any of their 
authority or responsibility in foreign policy to professional diplomats in the State 
Department and other bureaucracies. 

The significance of diplomacy and its vulnerability to politics may be better ap- 
preciated as we proceed to the other instruments. Diplomacy was an instrument 
more or less imposed on Americans as the prevailing method of dealing among 
nation-states in the nineteenth century. The other instruments to be identified and 
assessed below are instruments that Americans self-consciously crafted for them- 
selves to take care of their own chosen place in the world affairs of the second 
half of the twentieth century and beyond. They therefore better reflect American 
culture and values than diplomacy does. 


The United Nations Is the World’s Congress 


The utility of the United Nations (UN) to the United States as an instrument of 
foreign policy can be too easily underestimated because the UN is a very large and 
unwieldy institution with few powers and no armed forces to implement its rules 
and resolutions. It is an organization of nations founded in 1945 to be a channel for 
negotiation and a means of settling international disputes peaceably. The UN can 
serve as a useful forum for international discussions and an instrument for multi- 
lateral action. Most peacekeeping efforts to which the United States contributes, 
for example, are undertaken under UN auspices. 

The UN’s supreme body is the General Assembly, comprising one representa- 
tive of each of the 193 member states; each member representative has one vote, 
regardless of the size of the country. Important issues require a two-thirds majority 
vote, and the annual session of the General Assembly runs only from September 
to December (although it can call extra sessions). The General Assembly has little 
organization that can make it an effective decision-making body, with only six 
standing committees, few tight rules of procedure, and no political parties to pro- 
vide priorities and discipline. Its defenders are quick to add that although it lacks 
armed forces, it relies on the power of world opinion—and this is not to be taken 
lightly. The powers of the UN devolve mainly to the organization’s “executive 
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committee,” the UN Security Council, which alone has the real power to make 
decisions and rulings that member states are obligated by the UN Charter to 
implement. The Security Council may be called into session at any time, and 
each member (or a designated alternate) must be present at UN headquarters in 
New York at all times. The council is composed of 15 members: 5 are permanent 
(the victors of World War II), and 10 are elected by the General Assembly for un- 
repeatable two-year terms. The 5 permanent members are China, France, Russia, 
the United Kingdom, and the United States. Each of the 15 members has only one 
vote, and a 9-vote majority of the 15 is required on all substantive matters. But 
each of the 5 permanent members also has a negative vote, a “veto”; and one veto 
is sufficient to reject any substantive proposal. 


The International Monetary Structure Helps 
Provide Economic Stability 


Fear of a repeat of the economic devastation that followed World War I brought the 
United States together with its allies (except the Soviet Union) to Bretton Woods, 
New Hampshire, in 1944 to create a new international economic structure for the 
postwar world. The result was two institutions: the International Bank for Recon- 
struction and Development (commonly called the World Bank) and the International 
Monetary Fund. The World Bank’s chief mission is development aid to poor countries. 

The World Bank was set up to finance long-term capital. Leading nations took 
on the obligation of contributing funds to enable the World Bank to make loans to 
capital-hungry countries. (The U.S. quota has been about one-third of the total.) 
The International Monetary Fund (IMF) was set up to provide for the short-term 
flow of money. It provides loans and facilitates international monetary exchanges. 
After the war, the dollar, instead of gold, was the chief means by which the cur- 
rencies of one country would be “changed into” currencies of another country for 
purposes of making international transactions. To permit debtor countries with 
no international balances to make purchases and investments, the IMF was set up 
to lend dollars or other appropriate currencies to such needy member countries to 
help them overcome temporary trade deficits. 

During the 1990s the importance of the IMF increased through its efforts to 
reform some of the largest debtor nations and formerly communist countries, to 
bring them more fully into the global capitalist economy. The future of the IMF, 
the World Bank, and all other private sources of international investment will 
depend in part on extension of more credit to the developing world because credit 
means investment and productivity. But the future may depend even more on 
reducing existing debt from previous extensions of credit. 


Economic Aid Has Two Sides 


Every year, the United States provides nearly $30 billion in economic assistance 
to other nations. Some aid has a humanitarian purpose, such as helping to provide 
health care, shelter for refugees, or famine relief. Much American aid, however, is 
designed to promote American security interests or economic concerns. For ex- 
ample, the United States provides military assistance to a number of its allies in the 
form of advanced weapons or loans to help them purchase such weapons. These 
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loans generally stipulate that the recipient must purchase the designated weapons 
from American firms. In this way the United States hopes to bolster its security and 
economic interests with one grant. The two largest recipients of American military 
assistance are Israel and Egypt, American allies that fought two wars against each 
other. The United States believes that its military assistance allows both countries 
to feel sufficiently secure to remain at peace with each other. 

Aid is an economic carrot. Sanctions are an economic stick. Economic sanctions 
that the United States employs against other nations include trade embargoes, bans 
on investment, and efforts to prevent the World Bank or other international in- 
stitutions from extending credit to a nation against which the United States has 
a grievance. Sanctions are most often employed when the United States seeks to 
weaken what it considers a hostile regime or when it is attempting to compel 
some particular action by another regime. In 2014, for example, the United States 
imposed economic sanctions against Russia in response to the Russian annexation 
of Crimea, which the United States regards as part of the Ukraine. The United 
States also uses economic sanctions to advance its international humanitarian pol- 
icy goals. The United States currently has sanctions in place against a number of 
governments with records of serious violations of civil and political rights.!* 


Collective Security Is Designed to Deter War 


In 1947, most Americans hoped that the United States could meet its world ob- 
ligations through the UN and economic structures alone. But most foreign-policy 
makers anticipated the need for military entanglements at the time of drafting 
the original UN Charter by insisting on language that recognized the right of all 
nations to provide for their mutual defense independent of the UN. Almost im- 
mediately after enactment of the Marshall Plan, designed to promote European 
economic recovery, the White House and other top officials urgently requested the 
Senate to ratify and both houses of Congress to finance mutual defense alliances. 

The Senate, at first reluctant to approve treaties providing for national security 
alliances, ultimately agreed with the executive branch. The first collective security 
agreement was the Rio Treaty (ratified by the Senate in 1947), which created the 
Organization of American States. This was the model treaty, anticipating all suc- 
ceeding collective security treaties by providing that an armed attack against any of 
its members “shall be considered as an attack against all the American States,” in- 
cluding the United States. A more significant break with U.S. tradition of avoiding 
peacetime entanglements came with the North Atlantic Treaty (signed in 1949), 
which created the North Atlantic Treaty Organization (NATO). Comprising the United 
States, Canada, and most of Western Europe, NATO was formed to counter the 
perceived threat from the Soviet Union. Other collective security treaties followed. 
After the collapse of the Soviet Union, the importance of NATO as a military 
alliance seemed to wane. However, since 2014, the resurgence of Russia as a 
military power forced NATO members to look to one another for support. 

In addition to these multilateral treaties, the United States entered into a number 
of bilateral treaties (treaties made between two nations), such as the treaty with 
Vietnam that resulted in ultimately unsuccessful American military action to protect 
that nation’s government. As one author has observed, the United States has been 
a producer of security, whereas most of its allies have been consumers of security." 
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This pattern has continued in the post-Cold War era, and its best illustration 
is the 1991 Persian Gulf War, where the United States provided the initiative, the 
leadership, and most of the armed forces, even though its allies reimbursed over 
90 percent of the cost. 

It is difficult to evaluate collective security and its treaties because the purpose 
of collective security as an instrument of foreign policy is prevention, and success 
of this kind has to be measured in terms of what has not happened. Critics have 
argued that U.S. collective security treaties posed a threat of encirclement to the 
Soviet Union, forcing it to produce its own collective security, particularly the 
Warsaw Pact.!4 Nevertheless, no one can deny the counterargument that more than 
70 years have passed without a world war. 


The most visible instrument of foreign policy is, of course, military force. The United 
States has built the world’s most imposing military, with army, navy, marine, and 
air force units stationed around the globe. The United States is responsible for 
one-third of the world’s total military expenditures. The Prussian military strate- 
gist Carl von Clausewitz famously called war “politics by other means.” By this he 
meant that nations used force or the threat of force not simply to demonstrate 
their capacity for violence but to achieve their foreign policy goals. Military force 
may be needed to protect a nation’s security interests and economic concerns. 
Ironically, force may also be needed to achieve humanitarian goals. For example, 
in 2014 and 2015, international military force was required to protect tens of 
thousands of Yazidi refugees threatened by ISIS forces in Iraq. Without the use of 
military force, humanitarian assistance to the Yazidis would have been irrelevent. 


Often, military efforts abroad do not turn out as the government or the public expected. 
Though most Americans were in favor of U.S. involvement in Iraq and Afghanistan following 
September 11, 2001, public opinion on the issue has shifted. 


Though military force is sometimes necessary, it is generally seen as a last resort 
to be avoided if possible because a number of problems are commonly associated 
with its use. First, the use of military force is extremely costly in both human and 
financial terms. In the past 50 years, tens of thousands of Americans have been 
killed and hundreds of billions of dollars spent in America’s military operations. 
Second, the use of military force is inherently fraught with risk. However care- 
fully policy makers and generals plan for military operations, results can seldom 
be fully anticipated. For example, American policy makers expected, accurately, to 
defeat the Iraqi army quickly and easily in 2003. Policy makers did not anticipate, 
however, that American forces would still be struggling years later to defeat the 
insurgency that arose in the war’s aftermath. 


Arbitration Resolves Disputes 


The final foreign policy tool is dispute arbitration. Arbitration is the resolution of 
a disagreement by a neutral third party. International arbitration is sometimes seen 
as a form of “soft power” as distinguished from military force, economic sanctions, 
and other coercive foreign policy instruments. The United States will occasion- 
ally turn to international tribunals to resolve disputes with other countries. For 
example, in 2008, the U.S. government asked the International Court of Justice to 
resolve a long-standing dispute with Italy over American property confiscated by 
the Italian government decades earlier. 


Foreign Policy, Democracy, 


and Your Future 


The harsh realities of foreign policy often clash with the United States’ history and 
ideals. U.S. democratic and liberal traditions lead Americans to hope for a world 
in which ideals rather than naked interests govern foreign policy and in which 
US. leaders follow those ideals. Traditional American values assert that our foreign 
policies should have a higher purpose than narrow self-interest and that America 
would use force only as a last resort. But the realities of foreign policy often collide 
with these historic ideals, leaving U.S. policy makers to struggle to explain their 
actions and avoid admitting to motivations that might not sit well with the public. 

International events can make it difficult to pursue those ideals. The forces 
of globalization mean that it is easier than ever for small groups of extremists 
with violent intentions to travel to American shores and carry out their plans. 
(The “Who Participates?” feature on the facing page shows public opinion on 
security issues and reflects strong concern about international terrorism among 
all age groups.) On the other hand, those same forces of globalization have been 
the source of many positive outcomes. Greater trade reduces the price of many 
products for American consumers as well as for those abroad. Furthermore, many 
scholars believe that the increasing global economic interdependence is a force for 
peace: nations that trade heavily with each other are less likely to go to war with 
each other. What can U.S. leaders do in the future to make sure that globalization 
is a positive force that promotes U.S. security and prosperity? 
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WHO PARTICIPATES? 


Public Opinion on 
Security Issues 


As we learned in this chapter, public opinion can influence foreign policy. However, 
many Americans are not engaged with or knowledgeable about foreign policy. 
Moreover, public opinion varies by age. These figures show what percentage of 
each age group think each issue is a critical threat. 


Percentage Who Think Each Issue Is a Critical Threat 


Age group = @ <25 25-44 © 45-64 ©@ 65+ 


The development of 
China as a world power Islamic fundamentalism 


Immigrants and refugees 
coming into the United States International terrorism 


SOURCE: Chicago Council Survey of American Public Opinion and U.S. 
Foreign Policy, 2014, www.icpsr.umich.edu/icpsrweb/ICPSR/studies/ 
36216 (accessed 11/9/15). 
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Stay Informed about International News 


Learn more about the issues above and others through coverage in major 
U.S. newspapers such as the New York Times ( late ears 
Wall Street Journal ( ). 


Check out foreign news sites for different perspectives on U.S. foreign 
policies and activities such as Al Jazeera English ( ) 
and the BBC ( ). 


For in-depth conversations about world affairs, watch videos at the World 
PNirliesmexolu lace ine ) or the Council on Foreign Relations 


( ). 


Consider working with an interest group on a foreign policy issue you care 
about, such as Amnesty International (human rights), Move America Forward 
(supporting American troops), or Just Foreign Policy (equality and justice 
from a nonpartisan perspective). 


chapterstudyguide 


3. Cold War refers to (p. 442) 


a) competition between the United 
States and Canada over Alaska. 

b) the years between World War | and 
World War II when the United States 
and Germany were hostile to one 
another. 

c) the long-standing conflict over 
which nation controls Antarctica. 

d) the period of struggle between the 
United States and the Soviet Union 
between the late 1940s and the 
late 1980s. 

e) the economic competition between 
the United States and Japan today. 


. Bush Doctrine refers to (p. 449) 

a) the idea that the United States 
should not allow foreign powers to 
meddle in the Western Hemisphere. 

b) the idea that the United States 
should avoid future wars by giving 
in to the demands of hostile foreign 
powers. 

c) the idea that the United States 
should take preemptive action 
against threats to its national 
security. 

d) the idea that the United States 
should never take preemptive 
action against threats to its 
national security. 

e) the idea that the United States 
should always secure international 
approval before taking any military 
action. 


. The Constitution assigns the power to 

declare war to (p. 450) 

a) the National Security Council. 

b) the president. 

c) the chief justice of the United 
States. 

d) the secretary of defense. 

e) Congress. 


. An agreement made between the presi- 
dent and another country that has the 
force of a treaty but does not require 
the Senate’s “advice and consent” is 
called (p. 451) 

a) an executive order. 

b) an executive privilege. 

c) an executive agreement. 

d) a diplomatic decree. 

e) arbitration. 


7. The making of American foreign policy 


10. 


during noncrisis moments is (p. 453) 

a) dominated entirely by the president. 

b) dominated entirely by Congress. 

c) dominated entirely by interest 
groups. 

d) dominated entirely by the Depart- 
ment of Defense. 

e) highly pluralistic, involving a large 
mix of both official and unofficial 
players. 


Which of the following statements 
about the United Nations is not true? 
(pp. 454-55) 

a) It has a powerful army to implement 
its decisions. 

b) It gives every country one vote in the 
General Assembly. 

c) The five permanent members of 
the UN Security Council are China, 
France, Russia, the United Kingdom, 
and the United States. 

d) It was designed to be a channel for 
negotiation and a means of settling 
international disputes peaceably. 

e) Important issues require a 
two-thirds majority vote. 


Which of the following were founded 

during the 1940s in order to create a 

new international economic structure 

for the postwar world? (p. 455) 

a) the Federal Reserve System and the 
Council of Economic Advisors 

b) the North Atlantic Treaty Organiza- 
tion and the Southeast Asia Treaty 
Organization 

c) the International Monetary Fund 
and the World Bank 

d) the International Court of Justice 
and the Warsaw Pact 

e) the Office of Management and 
Budget and the General Agreement 
on Tariffs and Trade 


The North Atlantic Treaty Organization 

was formed in 1949 by the United 

States, (p. 456) 

a) Canada, and most of Eastern 
Europe. 

b) Canada, and the Soviet Union. 

c) Canada, and Mexico. 

d) Canada, and most of Western 
Europe. 

e) Canada, and the United Kingdom. 
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Key Terms 


appeasement (p. 442) the effort to forestall 
war by giving in to the demands of a hostile 
power 


bilateral treaties (p. 456) treaties made 
between two nations 


Bush Doctrine (p. 449) foreign policy based 
on the idea that the United States should 
take preemptive action against threats to its 
national security 


Cold War (p. 442) the period of struggle 
between the United States and the former 
Soviet Union lasting from the late 1940s to 
about 1990 


containment (p. 442) a policy designed to 
curtail the political and military expansion of 
a hostile power 


deterrence (p. 442) the development and 
maintenance of military strength as a means 
of discouraging attack 


diplomacy (p. 454) the representation of a 
government to foreign governments 


executive agreement (p. 451) an 
agreement, made between the president 
and another country, that has the force of 
a treaty but does not require the Senate’s 
“advice and consent” 


General Agreement on Tariffs and 
Trade (GATT) (p. 445) international trade 
organization, in existence from 1947 to 
1995, that set many of the rules governing 
international trade 


International Monetary Fund (IMF) 
(p. 455) an institution established in 
1944 that provides loans and facilitates 
international monetary exchange 


isolationism (p. 441) avoidance of 
involvement in the affairs of other nations 


nation-states (p. 443) political entities 
consisting of people with some common 
cultural experience (nation) who also 
share a common political authority 
(state), recognized by other sovereignties 
(nation-states) 


non-state actors (p. 441) groups 

other than nation-states that attempt 

to play a role in the international system; 
terrorist groups are one type of non-state 
actor 


North American Free Trade Agreement 
(NAFTA) (p. 445) trade treaty among the 
United States, Canada, and Mexico to 
lower and eliminate tariffs among the 
three countries 


North Atlantic Treaty Organization (NATO) 
(p. 456) an organization, comprising the 
United States, Canada, and most of 
Western Europe, formed in 1949 to 

counter the perceived threat from the 

Soviet Union 


preventive war (p. 443) policy of striking 
first when a nation fears that a foreign foe is 
contemplating hostile action 


United Nations (UN) (p. 454) an organization 
of nations founded in 1945 to be a channel 
for negotiation and a means of settling 
international disputes peaceably; the 

UN has had frequent successes in providing 
a forum for negotiation and on some 
occasions a means of preventing international 
conflicts from spreading; on a number of 
occasions, the UN has supported U.S. foreign 
policy goals 


World Trade Organization (WTO) 
(p. 445) international organization 
promoting free trade that grew out 
of the General Agreement on Tariffs 
and Trade 
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appendix 


The Declaration of Independence 
In Congress, July 4, 1776 


The unanimous Declaration of the thirteen united States of America, 

When in the Course of human events, it becomes necessary for one people to 
dissolve the political bands which have connected them with another, and to as- 
sume among the powers of the earth, the separate and equal station to which the 
Laws of Nature and of Nature’s God entitle them, a decent respect to the opinions 
of mankind requires that they should declare the causes which impel them to the 
separation. 

We hold these truths to be self-evident, that all men are created equal, that 
they are endowed by their Creator with certain unalienable Rights, that among 
these are Life, Liberty and the pursuit of Happiness—That to secure these rights, 
Governments are instituted among Men, deriving their just powers from the con- 
sent of the governed.—That whenever any Form of Government becomes destruc- 
tive of these ends, it is the Right of the People to alter or to abolish it, and to insti- 
tute new Government, laying its foundation on such principles and organizing its 
powers in such form, as to them shall seem most likely to effect their Safety and 
Happiness. Prudence, indeed, will dictate that Governments long established should 
not be changed for light and transient causes; and accordingly all experience hath 
shewn, that mankind are more disposed to suffer, while evils are sufferable, than to 
right themselves by abolishing the forms to which they are accustomed. But when 
a long train of abuses and usurpations, pursuing invariably the same Object evinces 
a design to reduce them under absolute Despotism, it is their right, it is their 
duty, to throw off such Government, and to provide new Guards for their future 
security.—Such has been the patient sufferance of these Colonies; and such is now 
the necessity which constrains them to alter their former Systems of Government. 
The history of the present King of Great Britain is a history of repeated injuries and 
usurpations, all having in direct object the establishment of an absolute Tyranny 
over these States. To prove this, let Facts be submitted to a candid world. 

He has refused his Assent to Laws, the most wholesome and necessary for the 
public good. 

He has forbidden his Governors to pass Laws of immediate and pressing impor- 
tance, unless suspended in their operation till his Assent should be obtained; and 
when so suspended, he has utterly neglected to attend to them. 


Ait 


He has refused to pass other Laws for the accommodation of large districts of 
people, unless those people would relinquish the right of Representation in the 
Legislature, a right inestimable to them and formidable to tyrants only. 

He has called together legislative bodies at places unusual, uncomfortable, and 
distant from the depository of their public Records, for the sole purpose of fatigu- 
ing them into compliance with his measures. 

He has dissolved Representative Houses repeatedly, for opposing with manly 
firmness his invasions on the rights of the people. 

He has refused for a long time, after such dissolutions, to cause others to be 
elected; whereby the Legislative powers, incapable of Annihilation, have returned 
to the People at large for their exercise; the State remaining in the mean time 
exposed to all the dangers of invasion from without, and convulsions within. 

He has endeavoured to prevent the population of these States; for that purpose 
obstructing the Laws for Naturalization of Foreigners; refusing to pass others to 
encourage their migrations hither, and raising the conditions of new Appropria- 
tions of Lands. 

He has obstructed the Administration of Justice, by refusing his Assent to Laws 
for establishing Judiciary powers. 

He has made Judges dependent on his Will alone, for the tenure of their offices, 
and the amount and payment of their salaries. 

He has erected a multitude of New Offices, and sent hither swarms of Officers 
to harrass our people, and eat out their substance. 

He has kept among us, in times of peace, Standing Armies without the Consent 
of our legislatures. 

He has affected to render the Military independent of and superior to the Civil 
power. 

He has combined with others to subject us to a jurisdiction foreign to our 
constitution, and unacknowledged by our laws; giving his Assent to their Acts of 
pretended Legislation: 

For Quartering large bodies of armed troops among us: 

For protecting them, by a mock Trial, from punishment for any Murders which 
they should commit on the Inhabitants of these States: 

For cutting off our Trade with all parts of the world: 

For imposing Taxes on us without our Consent: 

For depriving us in many cases, of the benefits of Trial by Jury: 

For transporting us beyond Seas to be tried for pretended offences: 

For abolishing the free System of English Laws in a neighboring Province, 
establishing therein an Arbitrary government, and enlarging its Boundaries so as to 
render it at once an example and fit instrument for introducing the same absolute 
rule into these Colonies: 

For taking away our Charters, abolishing our most valuable Laws, and altering 
fundamentally the Forms of our Governments: 

For suspending our own Legislatures, and declaring themselves invested with 
power to legislate for us in all cases whatsoever. 

He has abdicated Government here, by declaring us out of his Protection and 
waging War against us. 
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He has plundered our seas, ravaged our Coasts, burnt our towns, and destroyed 
the lives of our people. 

He is at this time transporting large Armies of foreign Mercenaries to compleat 
the works of death, desolation and tyranny, already begun with circumstances of 
Cruelty & perfidy scarcely paralleled in the most barbarous ages, and totally unwor- 
thy the Head of a civilized nation. 

He has constrained our fellow Citizens taken Captive on the high Seas to 
bear Arms against their Country, to become the executioners of their friends and 
Brethren, or to fall themselves by their Hands. 

He has excited domestic insurrections amongst us, and has endeavoured to bring 
on the inhabitants of our frontiers, the merciless Indian Savages, whose known rule 
of warfare, is an undistinguished destruction of all ages, sexes and conditions. 

In every stage of these Oppressions We have Petitioned for Redress in the most 
humble terms: Our repeated Petitions have been answered only by repeated injury. 
A Prince whose character is thus marked by every act which may define a Tyrant, 
is unfit to be the ruler of a free people. 

Nor have We been wanting in attentions to our Brittish brethren. We have 
warned them from time to time of attempts by their legislature to extend an 
unwarrantable jurisdiction over us. We have reminded them of the circumstances 
of our emigration and settlement here. We have appealed to their native justice 
and magnanimity, and we have conjured them by the ties of our common kindred 
to disavow these usurpations, which, would inevitably interrupt our connections 
and correspondence. They too have been deaf to the voice of justice and of con- 
sanguinity. We must, therefore, acquiesce in the necessity, which denounces our 
Separation, and hold them, as we hold the rest of mankind, Enemies in War, in 
Peace Friends. 

We, Therefore, the Representatives of the United States of America, in General 
Congress, Assembled, appealing to the Supreme Judge of the world for the recti- 
tude of our intentions, do, in the Name, and by Authority of the good People of 
these Colonies, solemnly publish and declare, That these United Colonies are, and 
of Right ought to be Free and Independent States; that they are Absolved from all 
Allegiance to the British Crown, and that all political connection between them 
and the State of Great Britain, is and ought to be totally dissolved; and that as Free 
and Independent States, they have full Power to levy War, conclude Peace, contract 
Alliances, establish Commerce, and to do all other Acts and Things which Indepen- 
dent States may of right do. And for the support of this Declaration, with a firm 
reliance on the protection of divine Providence, we mutually pledge to each other 
our Lives, our Fortunes and our sacred Honor. 
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The foregoing Declaration was, by order of Congress, engrossed, and signed by 


the following members: 


NEW HAMPSHIRE 
Josiah Bartlett 
William Whipple 
Matthew Thornton 


MASSACHUSETTS BAY 
Samuel Adams 

John Adams 

Robert Treat Paine 
Elbridge Gerry 


RHODE ISLAND 
Stephen Hopkins 
William Ellery 


CONNECTICUT 
Roger Sherman 
Samuel Huntington 
William Williams 
Oliver Wolcott 


NEW YORK 
William Floyd 
Philip Livingston 
Francis Lewis 
Lewis Morris 


John Hancock 


NEW JERSEY 
Richard Stockton 
John Witherspoon 
Francis Hopkinson 
John Hart 
Abraham Clark 


PENNSYLVANIA 
Robert Morris 
Benjamin Rush 
Benjamin Franklin 
John Morton 
George Clymer 
James Smith 
George Taylor 
James Wilson 
George Ross 


DELAWARE 
Caesar Rodney 
George Read 
Thomas M’Kean 


MARYLAND 
Samuel Chase 
William Paca 
Thomas Stone 
Charles Carroll, 
of Carrollton 


VIRGINIA 

George Wythe 
Richard Henry Lee 
Thomas Jefferson 
Benjamin Harrison 
Thomas Nelson, Jr. 
Francis Lightfoot Lee 
Carter Braxton 


NORTH CAROLINA 
William Hooper 
Joseph Hewes 

John Penn 


SOUTH CAROLINA 
Edward Rutledge 
Thomas Heyward, Jr. 
Thomas Lynch, Jr. 
Arthur Middleton 


GEORGIA 
Button Gwinnett 
Lyman Hall 
George Walton 


Resolved, That copies of the Declaration be sent to the several assemblies, con- 
ventions, and committees, or councils of safety, and to the several commanding of- 
ficers of the continental troops; that it be proclaimed in each of the United States, 


at the head of the army. 
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The Articles of Confederation 


Agreed to by Congress November 15, 1777; 
ratified and in force March 1, 1781 


To all whom these Presents shall come, we the undersigned Delegates of the States 
affixed to our Names, send greeting. Whereas the Delegates of the United States 
of America, in Congress assembled, did, on the fifteenth day of November, in the 
Year of Our Lord One thousand Seven Hundred and Seventy seven, and in the 
Second Year of the Independence of America, agree to certain articles of Confed- 
eration and perpetual Union between the States of Newhampshire, Massachusetts- 
bay, Rhodeisland and Providence Plantations, Connecticut, New-York, New-Jersey, 
Pennsylvania, Delaware, Maryland, Virginia, North-Carolina, South-Carolina and 
Georgia in the words following, viz. “Articles of Confederation and perpetual 
Union between the states of Newhampshire, Massachusettsbay, Rhodeisland and 
Providence Plantations, Connecticut, New-York, New-Jersey, Pennsylvania, Dela- 
ware, Maryland, Virginia, North-Carolina, South-Carolina and Georgia. 

Art. I. The Stile of this confederacy shall be “The United States of America.” 

Art. II. Each state retains its sovereignty, freedom and independence, and every 
Power, Jurisdiction and right, which is not by this confederation expressly del- 
egated to the United States, in Congress assembled. 

Art. III. The said states hereby severally enter into a firm league of friendship 
with each other, for their common defence, the security of their Liberties, and their 
mutual and general welfare, binding themselves to assist each other, against all force 
offered to, or attacks made upon them, or any of them, on account of religion, sover- 
eignty, trade, or any other pretence whatever. 

Art. IV. The better to secure and perpetuate mutual friendship and intercourse 
among the people of the different states in this union, the free inhabitants of each 
of these states, paupers, vagabonds and fugitives from Justice excepted, shall be en- 
titled to all privileges and immunities of free citizens in the several states; and the 
people of each state shall have free ingress and regress to and from any other state, 
and shall enjoy therein all the privileges of trade and commerce, subject to the 
same duties, impositions and restrictions as the inhabitants thereof respectively, 
provided that such restriction shall not extend so far as to prevent the removal 
of property imported into any state, to any other state, of which the Owner is an 
inhabitant; provided also that no imposition, duties or restriction shall be laid by 
any state, on the property of the united states, or either of them. 

If any Person guilty of, or charged with treason, felony, or other high misde- 
meanor in any state, shall flee from Justice, and be found in any of the united 
states, he shall, upon demand of the Governor or executive power, of the state 
from which he fled, be delivered up and removed to the state having jurisdiction 
of his offence. 

Full faith and credit shall be given in each of these states to the records, acts and 
judicial proceedings of the courts and magistrates of every other state. 

Art. V. For the more convenient management of the general interests of the 
united states, delegates shall be annually appointed in such manner as the legislature 
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of each state shall direct, to meet in Congress on the first Monday in November, 
in every year, with a power reserved to each state, to recall its delegates, or any of 
them, at any time within the year, and to send others in their stead, for the remain- 
der of the Year. 

No state shall be represented in Congress by less than two, nor by more than 
seven Members; and no person shall be capable of being a delegate for more than 
three years in any term of six years; nor shall any person, being a delegate, be 
capable of holding any office under the united states, for which he, or another for 
his benefit receives any salary, fees or emolument of any kind. 

Each state shall maintain its own delegates in a meeting of the states, and while 
they act as members of the committee of the states. 

In determining questions in the united states, in Congress assembled, each state 
shall have one vote. 

Freedom of speech and debate in Congress shall not be impeached or ques- 
tioned in any Court, or place out of Congress, and the members of congress shall 
be protected in their persons from arrests and imprisonments, during the time of 
their going to and from, and attendance on congress, except for treason, felony, or 
breach of the peace. 

Art. VI. No state without the Consent of the united states in congress assem- 
bled, shall send any embassy to, or receive any embassy from, or enter into any 
conference, agreement, or alliance or treaty with any King, prince or state; nor shall 
any person holding any office or profit or trust under the united states, or any of 
them, accept of any present, emolument, office or title of any kind whatever from 
any king, prince or foreign state; nor shall the united states in congress assembled, 
or any of them, grant any title of nobility. 

No two or more states shall enter into any treaty, confederation or alliance 
whatever between them, without the consent of the united states in congress 
assembled, specifying accurately the purposes for which the same is to be entered 
into, and how long it shall continue. 

No state shall lay any imposts or duties, which may interfere with any stipula- 
tions in treaties, entered into by the united states in congress assembled, with any 
king, prince or state, in pursuance of any treaties already proposed by congress, to 
the courts of France and Spain. 

No vessels of war shall be kept up in time of peace by any state, except such 
number only, as shall be deemed necessary by the united states in congress assem- 
bled, for the defence of such state, or its trade; nor shall any body of forces be kept 
up by any state, in time of peace, except such number only, as in the judgment of 
the united states, in congress assembled, shall be deemed requisite to garrison the 
forts necessary for the defence of such state; but every state shall always keep up a 
well regulated and disciplined militia, sufficiently armed and accoutred, and shall 
provide and constantly have ready for use, in public stores, a due number of field 
pieces and tents, and a proper quantity of arms, ammunition and camp equipage. 

No state shall engage in any war without the consent of the united states in 
congress assembled, unless such state be actually invaded by enemies, or shall 
have received certain advice of a resolution being formed by some nation of 
Indians to invade such state, and the danger is so imminent as not to admit of a 
delay, till the united states in congress asssembled can be consulted; nor shall any 
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state grant commissions to any ships or vessels of war, nor letters of marque or 
reprisal, except it be after a declaration of war by the united states in congress 
assembled, and then only against the kingdom or state and the subjects thereof, 
against which war has been so declared, and under such regulations as shall be 
established by the united states in congress assembled, unless such state be infested 
by pirates; in which case vessels of war may be fitted out for that occasion, and 
kept so long as the danger shall continue, or until the united states in congress 
assembled shall determine otherwise. 

Art. VII. When land-forces are raised by any state for the common defence, all 
officers of or under the rank of colonel, shall be appointed by the legislature of 
each state respectively, by whom such forces shall be raised, or in such manner as 
such state shall direct, and all vacancies shall be filled up by the state which first 
made the appointment. 

Art. VIII. All charges of war, and all other expences that shall be incurred for the 
common defence or general welfare, and allowed by the united states in congress 
assembled, shall be defrayed out of a common treasury, which shall be supplied by 
the several states in proportion to the value of all land within each state, granted to or 
surveyed for any Person, as such land and the buildings and improvements thereon 
shall be estimated according to such mode as the united states in congress assembled, 
shall from time to time direct and appoint. 

The taxes for paying that proportion shall be laid and levied by the authority 
and direction of the legislatures of the several states within the time agreed upon 
by the united states in congress assembled. 

Art. IX. The united states in congress assembled, shall have the sole and exclu- 
sive right and power of determining on peace and war, except in the cases men- 
tioned in the sixth article—of sending and receiving ambassadors—entering into 
treaties and alliances, provided that no treaty of commerce shall be made whereby 
the legislative power of the respective states shall be restrained from imposing such 
imposts and duties on foreigners, as their own people are subjected to, or from 
prohibiting the exportation of any species of goods or commodities whatsoever—of 
establishing rules for deciding in all cases, what captures on land or water shall be 
legal, and in what manner prizes taken by land or naval forces in the service of the 
united states shall be divided or appropriated—of granting letters of marque and 
reprisal in times of peace—appointing courts for the trial of piracies and felonies 
committed on the high seas and establishing courts for receiving and determining 
finally appeals in all cases of captures, provided that no member of congress shall 
be appointed a judge of any of the said courts. 

The united states in congress assembled shall also be the last resort on appeal 
in all disputes and differences now subsisting or that hereafter may arise between 
two or more states concerning boundary, jurisdiction or any other cause whatever; 
which authority shall always be exercised in the manner following. Whenever the 
legislative or executive authority or lawful agent of any state in controversy with 
another shall present a petition to congress stating the matter in question and 
praying for a hearing, notice thereof shall be given by order of congress to the 
legislative or executive authority of the other state in controversy, and a day as- 
signed for the appearance of the parties by their lawful agents, who shall then be 
directed to appoint by joint consent, commissioners or judges to constitute a court 
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for hearing and determining the matter in question: but if they cannot agree, con- 
gress shall name three persons out of each of the united states, and from the list of 
such persons each party shall alternately strike out one, the petitioners beginning, 
until the number shall be reduced to thirteen; and from that number not less than 
seven, nor more than nine names as congress shall direct, shall in the presence of 
congress be drawn out by lot, and the persons whose names shall be so drawn or 
any five of them, shall be commissioners or judges, to hear and finally determine 
the controversy, so always as a major part of the judges who shall hear the cause 
shall agree in the determination: and if either party shall neglect to attend at the 
day appointed, without shewing reasons, which congress shall judge sufficient, or 
being present shall refuse to strike, the congress shall proceed to nominate three 
persons out of each state, and the secretary of congress shall strike in behalf of 
such party absent or refusing; and the judgment and sentence of the court to be 
appointed, in the manner before prescribed, shall be final and conclusive; and if any 
of the parties shall refuse to submit to the authority of such court, or to appear to 
defend their claim or cause, the court shall nevertheless proceed to pronounce sen- 
tence, or judgment, which shall in like manner be final and decisive, the judgment 
or sentence and other proceedings being in either case transmitted to congress, 
and lodged among the acts of congress for the security of the parties concerned: 
provided that every commissioner, before he sits in judgment, shall take an oath to 
be administered by one of the judges of the supreme or superior court of the state, 
where the cause shall be tried, “well and truly to hear and determine the matter in 
question, according to the best of his judgment, without favour, affection or hope 
of reward:” provided also, that no state shall be deprived of territory for the benefit 
of the united states. 

All controversies concerning the private right of soil claimed under different 
grants of two or more states, whose jurisdictions as they may respect such lands, 
and the states which passed such grants are adjusted, the said grants or either of 
them being at the same time claimed to have originated antecedent to such settle- 
ment of jurisdiction, shall on the petition of either party to the congress of the 
united states, be finally determined as near as may be in the same manner as is 
before prescribed for deciding disputes respecting territorial jurisdiction between 
different states. 

The united states in congress assembled shall also have the sole and exclusive 
right and power of regulating the alloy and value of coin struck by their own author- 
ity, or by that of the respective states—fxing the standard of weights and measures 
throughout the united states—regulating the trade and managing all affairs with 
the Indians, not members of any of the states, provided that the legislative right of 
any state within its own limits be not infringed or violated—establishing and regu- 
lating post-offices from one state to another, throughout all the united states, and 
exacting such postage on the papers passing thro’ the same as may be requisite to 
defray the expences of the said office—appointing all officers of the land forces, in 
the service of the united states, excepting regimental officers—appointing all the 
officers of the naval forces, and commissioning all officers whatever in the service of 
the united states—making rules for the government and regulation of the said land 
and naval forces, and directing their operations. 
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The united states in congress assembled shall have authority to appoint a 
committee, to sit in the recess of congress, to be denominated “A Committee of 
the States,” and to consist of one delegate from each state; and to appoint such 
other committees and civil officers as may be necessary for managing the general 
affairs of the united states under their direction—to appoint one of their number 
to preside, provided that no person be allowed to serve in the office of president 
more than one year in any term of three years; to ascertain the necessary sums 
of Money to be raised for the service of the united states, and to appropriate and 
apply the same for defraying the public expenses—to borrow money, or emit bills 
on the credit of the united states, transmitting every half year to the respective 
states an account of the sums of money so borrowed or emitted,—to build and 
equip a navy—to agree upon the number of land forces, and to make requisitions 
from each state for its quota, in proportion to the number of white inhabitants 
in such state; which requisition shall be binding, and thereupon the legislature of 
each state shall appoint the regimental officers, raise the men and cloath, arm and 
equip them in a soldier like manner, at the expense of the united states; and the 
officers and men so cloathed, armed and equipped shall march to the place ap- 
pointed, and within the time agreed on by the united states in congress assembled: 
But if the united states in congress assembled shall, on consideration of circum- 
stances judge proper that any state should not raise men, or should raise a smaller 
number than its quota, and that any other state should raise a greater number of 
men than the quota thereof, such extra number shall be raised, officered, cloathed, 
armed and equipped in the same manner as the quota of such state, unless the 
legislature of such state shall judge that such extra number cannot be safely spared 
out of the same, in which case they shall raise officer, cloath, arm and equip as 
many of such extra number as they judge can be safely spared. And the officers 
and men so cloathed, armed and equipped, shall march to the place appointed, and 
within the time agreed on by the united states in congress assembled. 

The united states in congress assembled shall never engage in a war, nor grant 
letters of marque and reprisal in time of peace, nor enter into any treaties or alli- 
ances, nor coin money, nor regulate the value thereof, nor ascertain the sums and 
expenses necessary for the defence and welfare of the united states, or any of them, 
nor emit bills, nor borrow money on the credit of the united states, nor appropriate 
money, nor agree upon the number of vessels of war, to be built or purchased, or 
the number of land or sea forces to be raised, nor appoint a commander in chief of 
the army or navy, unless nine states assent to the same: nor shall a question on any 
other point, except for adjourning from day to day be determined, unless by the 
votes of a majority of the united states in congress assembled. 

The congress of the united states shall have power to adjourn to any time within 
the year, and to any place within the united states, so that no period of adjourn- 
ment be for a longer duration than the space of six Months, and shall publish the 
Journal of their proceedings monthly, except such parts thereof relating to treaties, 
alliances or military operations, as in their judgment require secrecy; and the yeas 
and nays of the delegates of each state on any question shall be entered on the 
Journal, when it is desired by any delegate; and the delegates of a state, or any of 
them, at his or their request shall be furnished with a transcript of the said Journal, 
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except such parts as are above excepted, to lay before the legislatures of the several 
states. 

Art. X. The committee of the states, or any nine of them, shall be authorised 
to execute, in the recess of congress, such of the powers of congress as the united 
states in congress assembled, by the consent of nine states, shall from time to time 
think expedient to vest them with; provided that no power be delegated to the said 
committee, for the exercise of which, by the articles of confederation, the voice of 
nine states in the congress of the united states assembled is requisite. 

Art. XI. Canada acceding to this confederation, and joining in the measures of 
the united states, shall be admitted into, and entitled to all the advantages of this 
union: but no other colony shall be admitted into the same, unless such admission 
be agreed to by nine states. 

Art. XII. All bills of credit emitted, monies borrowed and debts contracted by, 
or under the authority of congress, before the assembling of the united states, 
in pursuance of the present confederation, shall be deemed and considered as a 
charge against the united states, for payment and satisfaction whereof the said 
united states and the public faith are hereby solemnly pledged. 

Art. XIII. Every state shall abide by the determinations of the united states 
in congress assembled, on all questions which by this confederation are submit- 
ted to them. And the Articles of this confederation shall be inviolably observed 
by every state, and the union shall be perpetual; nor shall any alteration at any 
time hereafter be made in any of them; unless such alteration be agreed to in a 
congress of the united states, and be afterwards confirmed by the legislatures of 
every state. 

And Whereas it hath pleased the Great Governor of the World to incline the 
hearts of the legislatures we respectively represent in congress, to approve of, and 
to authorize us to ratify the said articles of confederation and perpetual union. 
Know Ye that we the undersigned delegates, by virtue of the power and authority 
to us given for that purpose, do by these presents, in the name and in behalf of our 
respective constituents, fully and entirely ratify and confirm each and every of the 
said articles of confederation and perpetual union, and all and singular the matters 
and things therein contained: And we do further solemnly plight and engage the 
faith of our respective constituents, that they shall abide by the determinations of 
the united states in congress assembled, on all questions, which by the said con- 
federation are submitted to them. And that the articles thereof shall be inviolably 
observed by the states we respectively represent, and that the union shall be per- 
petual. In Witness whereof we have hereunto set our hands in Congress. Done at 
Philadelphia in the state of Pennsylvania the ninth day of July, in the Year of our 
Lord one Thousand seven Hundred and Seventy-eight, and in the third year of the 
independence of America. 
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The Constitution of the United States of America 


[PREAMBLE] 

We the People of the United States, in Order to form a more perfect Union, estab- 
lish Justice, insure domestic Tranquility, provide for the common defence, promote 
the general Welfare, and secure the Blessings of Liberty to ourselves and our Pos- 
terity, do ordain and establish this Constitution for the United States of America. 


Article | 


SECTION 1 

[LEGISLATIVE POWERS] 

All legislative Powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. 


SECTION 2 

[HOUSE OF REPRESENTATIVES, HOW CONSTITUTED, POWER OF IMPEACHMENT] 

The House of Representatives shall be composed of Members chosen every second 
Year by the People of the several States, and the Electors in each State shall have 
the Qualifications requisite for Electors of the most numerous Branch of the State 
Legislature. 

No Person shall be a Representative who shall not have attained to the Age of 
twenty five Years, and been seven Years a Citizen of the United States, and who 
shall not, when elected, be an Inhabitant of that State in which he shall be chosen. 

Representatives and direct Taxes! shall be apportioned among the several 
States which may be included within this Union, according to their respective 
Numbers, which shall be determined by adding to the whole Number of free Persons, 
including those bound to Service for a Term of Years, and excluding Indians not taxed, 
three fifths of all other Persons.* The actual Enumeration shall be made within three 
Years after the first Meeting of the Congress of the United States, and within every 
subsequent Term of ten Years, in such Manner as they shall by Law direct. The 
Number of Representatives shall not exceed one for every thirty Thousand, but 
each State shall have at Least one Representative; and until such enumeration shall 
be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts 
eight, Rhode-Island and Providence Plantations one, Connecticut five, New-York six, 
New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North 
Carolina five, South Carolina five, and Georgia three.* 

When vacancies happen in the Representation from any State, the Executive 
Authority thereof shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and other Officers; and 
shall have the sole Power of Impeachment. 


'Modified by Sixteenth Amendment. 
*Modified by Fourteenth Amendment. 


3Temporary provision. 
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SECTION 3 

[THE SENATE, HOW CONSTITUTED, IMPEACHMENT TRIALS] 

The Senate of the United States shall be composed of two Senators from each State, 
chosen by the Legislature thereof* for six Years; and each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first Elec- 
tion, they shall be divided as equally as may be into three Classes. The Seats of the 
Senators of the first Class shall be vacated at the Expiration of the second Year, of 
the second Class at the Expiration of the fourth Year, and of the third Class at the 
Expiration of the sixth Year, so that one third may be chosen every second Year; 
and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legis- 
lature of any State, the Executive thereof may make temporary Appointments until the 
next Meeting of the Legislature, which shall then fill such Vacancies.* 

No Person shall be a Senator who shall not have attained to the Age of thirty 
Years, and been nine Years a Citizen of the United States, and who shall not, when 
elected, be an Inhabitant of that State for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but 
shall have no Vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tempore, 
in the Absence of the Vice President, or when he shall exercise the Office of 
President of the United States. 

The Senate shall have the sole Power to try all Impeachments. When sitting 
for that Purpose, they shall be on Oath or Affirmation. When the President of the 
United States is tried, the Chief Justice shall preside: And no Person shall be con- 
victed without the Concurrence of two thirds of the Members present. 

Judgment in Cases of Impeachment shall not extend further than to removal 
from Office, and disqualification to hold and enjoy any Office of honor, Trust or 
Profit under the United States: but the Party convicted shall nevertheless be liable 
and subject to Indictment, Trial, Judgment and Punishment, according to Law. 


SECTION 4 
[ELECTION OF SENATORS AND REPRESENTATIVES] 
The Times, Places and Manner of holding Elections for Senators and Representa- 
tives, shall be prescribed in each State by the Legislature thereof; but the Congress 
may at any time by Law make or alter such Regulations, except as to the Places of 
chusing Senators. 

The Congress shall assemble at least once in every Year, and such Meeting shall be 
on the first Monday in December, unless they shall by Law appoint a different Day. 


SECTION 5 

[QUORUM, JOURNALS, MEETINGS, ADJOURNMENTS] 

Each House shall be the Judge of the Elections, Returns and Qualifications of its 
own Members, and a Majority of each shall constitute a Quorum to do Business; 


‘Modified by Seventeenth Amendment. 
’Modified by Seventeenth Amendment. 
®Modified by Twentieth Amendment. 
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but a smaller Number may adjourn from day to day, and may be authorized to 
compel the Attendance of absent Members, in such Manner, and under such Penal- 
ties as each House may provide. 

Each House may determine the Rules of its Proceedings, punish its Members for 
disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time to time pub- 
lish the same, excepting such Parts as may in their Judgment require Secrecy; and 
the Yeas and Nays of the Members of either House on any questions shall, at the 
Desire of one fifth of those Present, be entered on the Journal. 

Neither House, during the Session of Congress, shall, without the Consent of 
the other, adjourn for more than three days, nor to any other Place than that in 
which the two Houses shall be sitting. 


SECTION 6 

[COMPENSATION, PRIVILEGES, DISABILITIES] 

The Senators and Representatives shall receive a Compensation for their Services, 
to be ascertained by Law, and paid out of the Treasury of the United States. They 
shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged 
from Arrest during their Attendance at the Session of their respective Houses, and 
in going to and returning from the same; and for any Speech or Debate in either 
House, they shall not be questioned in any other Place. 

No Senator or Representative shall, during the Time for which he was elected, 
be appointed to any civil Office under the Authority of the United States, which 
shall have been created, or the Emoluments whereof shall have been encreased 
during such time; and no Person holding any Office under the United States, shall 
be a Member of either House during his Continuance in Office. 


SECTION 7 

[PROCEDURE IN PASSING BILLS AND RESOLUTIONS] 

All Bills for raising Revenue shall originate in the House of Representatives; but 
the Senate may propose or concur with Amendments as on other Bills. 

Every Bill which shall have passed the House of Representatives and the Senate, 
shall, before it become a Law, be presented to the President of the United States: If 
he approve he shall sign it, but if not he shall return it, with his Objections to that 
House in which it shall have originated, who shall enter the Objections at large 
on their Journal, and proceed to reconsider it. If after such Reconsideration two 
thirds of that House shall agree to pass the Bill, it shall be sent, together with the 
Objections, to the other House, by which it shall likewise be reconsidered, and if 
approved by two thirds of that House, it shall become a Law. But in all such Cases 
the Votes of both Houses shall be determined by yeas and Nays, and the Names 
of the Persons voting for and against the Bill shall be entered on the Journal of 
each House respectively. If any Bill shall not be returned by the President within 
ten Days (Sundays excepted) after it shall have been presented to him, the Same 
shall be a Law, in like Manner as if he had signed it, unless the Congress by their 
Adjournment prevent its Return, in which Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and 
House of Representatives may be necessary (except on a question of Adjournment) 
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shall be presented to the President of the United States; and before the Same shall 
take Effect, shall be approved by him, or being disapproved by him, shall be repassed 
by two thirds of the Senate and House of Representatives, according to the Rules and 
Limitations prescribed in the Case of a Bill. 


SECTION 8 
[POWERS OF CONGRESS] 
The Congress shall have Power 

To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and 
provide for the common Defence and general Welfare of the United States; but all 
Duties, Imposts and Excises shall be uniform throughout the United States; 

To borrow Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws on the 
subject of Bankruptcies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and current 
Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective Writings 
and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, and 
Offences against the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules concern- 
ing Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that Use shall 
be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, sup- 
press Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining, the Militia, and for governing 
such Part of them as may be employed in the Service of the United States, reserv- 
ing to the States respectively, the Appointment of the Officers, and the Authority of 
training the Militia according to the discipline prescribed by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such District (not 
exceeding ten Miles square) as may, by Cession of particular States, and the Accep- 
tance of Congress, become the Seat of the Government of the United States, and 
to exercise like Authority over all Places purchased by the Consent of the Legisla- 
ture of the State in which the Same shall be, for the Erection of Forts, Magazines, 
Arsenals, dock-Yards, and other needful Buildings;—And 

To make all Laws which shall be necessary and proper for carrying 
into Execution the foregoing Powers, and all other Powers vested by this 
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Constitution in the Government of the United States, or in any Department 
or Officer thereof. 


SECTION 9 
[SOME RESTRICTIONS ON FEDERAL POWER] 
The Migration or Importation of such Persons as any of the States now existing shall 
think proper to admit, shall not be prohibited by the Congress prior to the Year one thou- 
sand eight hundred and eight, but a Tax or duty may be imposed on such Importation, 
not exceeding ten dollars for each Person.’ 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when 
in Cases of Rebellion or Invasion the public Safety may require it. 
No Bill of Attainder or ex post facto Law shall be passed. 
No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census 
or Enumeration herein before directed to be taken.® 
No Tax or Duty shall be laid on Articles exported from any State. 
No Preference shall be given by any Regulation of Commerce or Revenue to the 
Ports of one State over those of another; nor shall Vessels bound to, or from, one 
State, be obliged to enter, clear, or pay Duties in another. 
No Money shall be drawn from the Treasury, but in Consequence of Appro- 
priations made by Law; and a regular Statement and Account of the Receipts and 
Expenditures of all public Money shall be published from time to time. 
Jo Title of Nobility shall be granted by the United States: And no Person hold- 
ing any Office of Profit or Trust under them, shall, without the Consent of the 
Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, 
from any King, Prince, or foreign State. 


Zz 


SECTION 10 

[RESTRICTIONS UPON POWERS OF STATES] 

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of 
Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold 
and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post 
facto Law, or Law impairing the Obligation of Contracts, or grant any Title of 
Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or Duties 
on Imports or Exports, except what may be absolutely necessary for executing its 
inspection Laws: and the net Produce of all Duties and Imposts, laid by any State 
on Imports or Exports, shall be for the Use of the Treasury of the United States; and 
all such Laws shall be subject to the Revision and Control of the Congress. 

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep 
Troops, or Ships of War in time of Peace, enter into any Agreement or Compact 
with another State, or with a foreign Power, or engage in War, unless actually in- 
vaded, or in such imminent Danger as will not admit of delay. 


7Temporary provision. 


8Modified by Sixteenth Amendment. 
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Article Il 


SECTION 1 

[EXECUTIVE POWER, ELECTION, QUALIFICATIONS OF THE PRESIDENT] 

The executive Power shall be vested in a President of the United States of America. 
He shall hold his Office during the Term of four Years, and, together with the Vice Presi- 
dent, chosen for the same Term, be elected, as follows° 

Each State shall appoint, in such Manner as the Legislature thereof may direct, 
a Number of Electors, equal to the whole Number of Senators and Representatives 
to which the State may be entitled in the Congress: but no Senator or Representa- 
tive, or Person holding an Office of Trust or Profit under the United States, shall be 
appointed an Elector. 

The electors shall meet in their respective States, and vote by ballot for two Persons, 
of whom one at least shall not be an Inhabitant of the same State with themselves. And 
they shall make a List of all the Persons voted for, and of the Number of Votes for each; 
which List they shall sign and certify, and transmit sealed to the Seat of the Govern- 
ment of the United States, directed to the President of the Senate. The President of the 
Senate shall, in the Presence of the Senate and House of Representatives, open all the 
Certificates, and the Votes shall then be counted. The Person having the greatest Num- 
ber of Votes shall be the President, if such Number be a Majority of the whole Number 
of Electors appointed; and if there be more than one who have such Majority, and have 
an equal Number of Votes, then the House of Representatives shall immediately chuse 
by Ballot one of them for President; and if no Person have a Majority, then from the 
five highest on the List the said House shall in like Manner chuse the President. But in 
chusing the President, the Votes shall be taken by States, the Representation from each 
State having one Vote; A quorum for this Purpose shall consist of a Member or Members 
from two thirds of the States, and a Majority of all the States shall be necessary to a 
Choice. In every Case, after the Choice of the President, the person having the greatest 
Number of Votes of the Electors shall be the Vice President. But if there should remain 
two or more who have equal Votes, the Senate shall chuse from them by Ballot the Vice 
President.'° 

The Congress may determine the Time of chusing the Electors, and the Day 
on which they shall give their Votes; which Day shall be the same throughout the 
United States. 

No Person except a natural born Citizen, or a Citizen of the United States, at 
the time of the Adoption of this Constitution, shall be eligible to the Office of 
President; neither shall any Person be eligible to that Office who shall not have 
attained to the Age of thirty five Years, and been fourteen Years a Resident within 
the United States. 

In Case of the Removal of the President from Office, or his Death, Resignation, 
or Inability to discharge the Powers and Duties of the said Office, the Same shall de- 
volve on the Vice President, and the Congress may by Law provide for the Case of 
Removal, Death, Resignation or Inability, both of the President and Vice President, 


°Number of terms limited to two by Twenty-Second Amendment. 


10Modified by Twelfth and Twentieth Amendments. 
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declaring what Officer shall then act as President, and such Officer shall act accord- 
ingly, until the Disability be removed, or a President shall be elected. 

The President shall, at stated Times, receive for his Services, a Compensation, 
which shall neither be increased nor diminished during the Period for which he 
shall have been elected, and he shall not receive within that Period any other Emol- 
ument from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following 
Oath or Affirmation:—‘I do solemnly swear (or affirm) that I will faithfully ex- 
ecute the Office of President of the United States, and will to the best of my 
Ability, preserve, protect and defend the Constitution of the United States.” 


SECTION 2 
[POWERS OF THE PRESIDENT] 
The President shall be Commander in Chief of the Army and Navy of the United 
States, and of the Militia of the several States, when called into the actual Service 
of the United States; he may require the Opinion, in writing, of the principal 
Officer in each of the executive Departments, upon any Subject relating to the 
Duties of their respective Offices, and he shall have Power to grant Reprieves and 
Pardons for Offences against the United States, except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Senate, to 
make Treaties, provided two thirds of the Senators present concur; and he shall 
nominate, and by and with the Advice and Consent of the Senate, shall appoint 
Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, 
and all other Officers of the United States, whose Appointments are not herein 
otherwise provided for, and which shall be established by Law: but the Congress 
may by Law vest the Appointment of such inferior Officers, as they think proper, 
in the President alone, in the Courts of Law, or in the Heads of Departments. 

The President shall have Power to fill up all Vacancies that may happen during 
the Recess of the Senate, by granting Commissions which shall expire at the End 
of their next Session. 


SECTION 3 

[POWERS AND DUTIES OF THE PRESIDENT] 

He shall from time to time give to the Congress Information of the State of the 
Union, and recommend to their Consideration such Measures as he shall judge 
necessary and expedient; he may, on extraordinary Occasions, convene both 
Houses, or either of them, and in Case of Disagreement between them, with 
Respect to the Time of Adjournment, he may adjourn them to such Time as 
he shall think proper; he shall receive Ambassadors and other public Ministers; 
he shall take Care that the Laws be faithfully executed, and shall Commission all 
the Officers of the United States. 


SECTION 4 

[IMPEACHMENT] 

The President, Vice President and all civil Officers of the United States, shall be 
removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or 
other high Crimes and Misdemeanors. 
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Article Ill 


SECTION 1 

[JUDICIAL POWER, TENURE OF OFFICE] 

The judicial Power of the United States, shall be vested in one supreme Court, 
and in such inferior Courts as the Congress may from time to time ordain and 
establish. The Judges, both of the supreme and inferior Courts, shall hold their 
Offices during good Behaviour, and shall, at stated Times, receive for their Services, 
a Compensation, which shall not be diminished during their Continuance in Office. 


SECTION 2 

[JURISDICTION | 

The judicial Power shall extend to all Cases, in Law and Equity, arising under this 
Constitution, the Laws of the United States, and Treaties made, or which shall be 
made, under their Authority;—to all Cases affecting Ambassadors, other public 
Ministers and Consuls;—to all Cases of admiralty and maritime Jurisdiction;— 
to Controversies to which the United States shall be a Party;—to Controversies 
between two or more States;—between a State and Citizens of another State;— 
between Citizens of different States,—between Citizens of the same State claim- 
ing Lands under Grants of different States, and between a State, or the Citizens 
thereof, and foreign States, Citizens or Subjects.'! 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original 
Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have 
appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under 
such Regulations as the Congress shall make. 

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and 
such Trial shall be held in the State where the said Crimes shall have been com- 
mitted; but when not committed within any State, the Trial shall be at such Place 
or Places as the Congress may by Law have directed. 


SECTION 3 
[TREASON, PROOF, AND PUNISHMENT] 
Treason against the United States, shall consist only in levying War against them, 
or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be 
convicted of Treason unless on the Testimony of two Witnesses to the same overt 
Act, or on Confession in open Court. 

The Congress shall have Power to declare the Punishment of Treason, but no 
Attainder of Treason shall work Corruption of Blood, or Forfeiture except during 
the Life of the Person attainted. 


Article IV 


SECTION 1 
[FAITH AND CREDIT AMONG STATES] 


"Modified by Eleventh Amendment. 
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Full Faith and Credit shall be given in each State to the public Acts, Records, 
and judicial Proceedings of every other State. And the Congress may by general 
Laws prescribe the Manner in which such Acts, Records and Proceedings shall be 
proved, and the Effect thereof. 


SECTION 2 

[PRIVILEGES AND IMMUNITIES, FUGITIVES] 

The Citizens of each State shall be entitled to all Privileges and Immunities of 
Citizens in the several States. 

A Person charged in any State with Treason, Felony or other Crime, who shall 
flee from Justice, and be found in another State, shall on Demand of the executive 
Authority of the State from which he fled, be delivered up, to be removed to the 
State having Jurisdiction of the Crime. 

No person held to Service or Labour in one State, under the Laws thereof, escaping 
into another, shall, in Consequence of any Law or Regulation therein, be discharged 
from such Service or Labour, but shall be delivered up on Claim of the Party to whom 
such Service or Labour may be due.'* 


SECTION 3 

[ADMISSION OF NEW STATES] 

New States may be admitted by the Congress into this Union; but no new State 

shall be formed or erected within the Jurisdiction of any other State; nor any State 

be formed by the Junction of two or more States, or Parts of States, without the 

Consent of the Legislatures of the States concerned as well as of the Congress. 
The Congress shall have Power to dispose of and make all needful Rules and 

Regulations respecting the Territory or other Property belonging to the United 

States; and nothing in this Constitution shall be so construed as to Prejudice any 

Claims of the United States, or of any particular State. 


SECTION 4 

[GUARANTEE OF REPUBLICAN GOVERNMENT] 

The United States shall guarantee to every State in this Union a Republican Form 
of Government, and shall protect each of them against Invasion; and on Applica- 
tion of the Legislature, or of the Executive (when the Legislature cannot be con- 
vened), against domestic Violence. 


Article V 

[AMENDMENT OF THE CONSTITUTION] 

The Congress, whenever two thirds of both Houses shall deem it necessary, shall 
propose Amendments to this Constitution, or, on the Application of the Legis- 
latures of two thirds of the several States, shall call a Convention for proposing 
Amendments, which, in either Case, shall be valid to all Intents and Purposes, as 
Part of this Constitution, when ratified by the Legislatures of three fourths of the 


"Repealed by the Thirteenth Amendment. 
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several States, or by Conventions in three fourths thereof, as the one or the other 
Mode of Ratification may be proposed by the Congress; Provided that no Amend- 
ment which may be made prior to the Year One thousand eight hundred and eight 
shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first 
Article;!? and that no State, without its Consent, shall be deprived of its equal Suf- 
frage in the Senate. 


Article VI 

[DEBTS, SUPREMACY, OATH] 

All Debts contracted and Engagements entered into, before the Adoption of this 
Constitution, shall be as valid against the United States under this Constitution, as 
under the Confederation. 

This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding. 

The Senators and Representatives before mentioned, and the Members of 
the several State Legislatures, and all executive and judicial Officers, both of the 
United States and of the several States, shall be bound by Oath or Affirmation, to 
support this Constitution; but no religious Test shall be required as a Qualification 
to any Office or public Trust under the United States. 


Article VII 
[RATIFICATION AND ESTABLISHMENT] 
The Ratification of the Conventions of nine States, shall be sufficient for the Estab- 
lishment of this Constitution between the States so ratifying the Same.'4 

Done in Convention by the Unanimous Consent of the States present the Sev- 
enteenth Day of September in the Year of our Lord one thousand seven hundred 


Temporary provision. 


“The Constitution was submitted on September 17, 1787, by the Constitutional Convention, was 
ratified by the conventions of several states at various dates up to May 29, 1790, and became effective on 
March 4, 1789. 
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and Eighty seven and of the Independence of the United States of America the 
Twelfth. In Witness whereof We have hereunto subscribed our Names, 


NEW HAMPSHIRE 
John Langdon 
Nicholas Gilman 


MASSACHUSETTS 
Nathaniel Gorham 
Rufus King 


CONNECTICUT 
Wm. Sam. Johnson 
Roger Sherman 


NEW YORK 
Alexander Hamilton 


NEW JERSEY 
Wil: Livingston 
David Brearley 
Wm. Paterson 
Jona: Dayton 


G:° WASHINGTON— 
Presidt. and deputy from Virginia 


PENNSYLVANIA 
B Franklin 
Thomas Mifflin 
Robt. Morris 
Geo. Clymer 
Thos. FitzSimons 
Jared Ingersoll 
James Wilson 
Gouv Morris 


DELAWARE 

Geo: Read 

Gunning Bedford jun 
John Dickinson 
Richard Bassett 
Jaco: Broom 


MARYLAND 

James McHenry 

Dan of St Thos. Jenifer 
Danl. Carroll 


VIRGINIA 
John Blair— 
James Madison Jr. 


NORTH CAROLINA 
Wm. Blount 

Richd. Dobbs Spaight 
Hu Williamson 


SOUTH CAROLINA 

J. Rutledge 

Charles Cotesworth 
Pinckney 

Charles Pinckney 

Pierce Butler 


GEORGIA 
William Few 
Abr Baldwin 
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Amendments to the Constitution 


Proposed by Congress and Ratified by the Legislatures of the Several 
States, Pursuant to Article V of the Original Constitution. 


Amendments I-X, known as the Bill of Rights, were proposed by Congress on September 
25, 1789, and ratified on December 15, 1791. 


Amendment | 

[FREEDOM OF RELIGION, OF SPEECH, AND OF THE PRESS] 

Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the Government for a 
redress of grievances. 


Amendment II 

[RIGHT TO KEEP AND BEAR ARMS| 

A well regulated Militia, being necessary to the security of a free State, the right of 
the people to keep and bear Arms, shall not be infringed. 


Amendment Ill 

[QUARTERING OF SOLDIERS | 

No Soldier shall, in time of peace be quartered in any house, without the consent 
of the Owner, nor in time of war, but in a manner to be prescribed by law. 


Amendment IV 

[SECURITY FROM UNWARRANTABLE SEARCH AND SEIZURE] 

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants 
shall issue, but upon probable cause, supported by Oath or affirmation, and particu- 
larly describing the place to be searched, and the persons or things to be seized. 


Amendment V 

[RIGHTS OF ACCUSED PERSONS IN CRIMINAL PROCEEDINGS] 

No person shall be held to answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the Militia, when in actual service in time of War or in public 
danger; nor shall any person be subject for the same offence to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without due process of 
law; nor shall private property be taken for public use, without just compensation. 


Amendment VI 

[RIGHT TO SPEEDY TRIAL, WITNESSES, ETC. ] 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and pub- 
lic trial, by an impartial jury of the State and district wherein the crime shall have 
been committed, which district shall have been previously ascertained by law, and 
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to be informed of the nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process for obtaining witnesses in 
his favor, and to have the Assistance of Counsel for his defence. 


Amendment VII 

[TRIAL BY JURY IN CIVIL CASES] 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall 
be otherwise reexamined in any Court of the United States, than according to the 
rules of the common law. 


Amendment VIII 

[BAILS, FINES, PUNISHMENTS] 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted. 


Amendment IX 

[RESERVATION OF RIGHTS OF PEOPLE] 

The enumeration in the Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people. 


Amendment X 

[POWERS RESERVED TO STATES OR PEOPLE] 

The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people. 


Amendment XI 

[PROPOSED BY CONGRESS ON MARCH 4, 1794; DECLARED RATIFIED ON JANUARY 8, 1798.] 
[RESTRICTION OF JUDICIAL POWER] 

The Judicial power of the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States by 
Citizens of another State, or by Citizens or Subjects of any Foreign State. 


Amendment XII 

[PROPOSED BY CONGRESS ON DECEMBER 9, 1803; DECLARED 

RATIFIED ON SEPTEMBER 25, 1804.]| 

[ELECTION OF PRESIDENT AND VICE PRESIDENT] 

The Electors shall meet in their respective states and vote by ballot for Presi- 
dent and Vice-President, one of whom, at least, shall not be an inhabitant of the 
same state with themselves; they shall name in their ballots the person voted for 
as President, and in distinct ballots the person voted for as Vice-President, and 
they shall make distinct lists of all persons voted for as President, and of all per- 
sons voted for as Vice-President, and of the number of votes for each, which lists 
they shall sign and certify, and transmit sealed to the seat of the government of 
the United States, directed to the President of the Senate;—the President of the 
Senate shall, in presence of the Senate and House of Representatives, open all the 
certificates and the votes shall then be counted;—The person having the greatest 
number of votes for President, shall be the President, if such number be a majority 
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of the whole number of Electors appointed; and if no person have such majority, 
then from the persons having the highest numbers not exceeding three on the list 
of those voted for as President, the House of Representatives shall choose imme- 
diately, by ballot, the President. But in choosing the President, the votes shall be 
taken by states, the representation from each state having one vote; a quorum for 
this purpose shall consist of a member or members from two-thirds of the states, 
and a majority of all the states shall be necessary to a choice. And if the House of 
Representatives shall not choose a President whenever the right of choice shall 
devolve upon them, before the fourth day of March next following, then the Vice- 
President shall act as President, as in the case of the death or other constitutional 
disability of the President—The person having the greatest number of votes as 
Vice-President, shall be the Vice-President, if such number be a majority of the 
whole number of Electors appointed, and if no person have a majority, then from 
the two highest numbers on the list, the Senate shall choose the Vice-President; a 
quorum for the purpose shall consist of two-thirds of the whole number of Sena- 
tors, and a majority of the whole number shall be necessary to a choice. But no 
person constitutionally ineligible to the office of President shall be eligible to that 
of Vice-President of the United States. 


Amendment XIII 
[PROPOSED BY CONGRESS ON JANUARY 31, 1865; DECLARED 
RATIFIED ON DECEMBER 18, 1865.] 


SECTION 1 

[ABOLITION OF SLAVERY | 

Neither slavery nor involuntary servitude, except as a punishment for crime 
whereof the party shall have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. 


SECTION 2 
[POWER TO ENFORCE THIS ARTICLE| 
Congress shall have power to enforce this article by appropriate legislation. 


Amendment XIV 


[PROPOSED BY CONGRESS ON JUNE 13, 1866; DECLARED RATIFIED ON JULY 28, 1868.] 


SECTION 1 

[CITIZENSHIP RIGHTS NOT TO BE ABRIDGED BY STATES] 

All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 


SECTION 2 

[APPORTIONMENT OF REPRESENTATIVES IN CONGRESS] 

Representatives shall be apportioned among the several States according to 
their respective numbers, counting the whole number of persons in each State, 
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excluding Indians not taxed. But when the right to vote at any election for the 
choice of electors for President and Vice-President of the United States, Represen- 
tatives in Congress, the Executive and Judicial officers of a State, or the members 
of the Legislature thereof, is denied to any of the male inhabitants of such State, 
being twenty-one years of age, and citizens of the United States, or in any way 
abridged, except for participation in rebellion, or other crime, the basis of repre- 
sentation therein shall be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male citizens twenty-one years 
of age in such State. 


SECTION 3 

[PERSONS DISQUALIFIED FROM HOLDING OFFICE] 

No person shall be a Senator or Representative in Congress, or elector of President 
and Vice-President, or hold any office, civil or military, under the United States, or 
under any State, who, having previously taken an oath, as a member of Congress, or 
as an officer of the United States, or as a member of any State legislature, or as an 
executive or judicial officer of any State, to support the Constitution of the United 
States, shall have engaged in insurrection or rebellion against the same, or given aid 
or comfort to the enemies thereof. But Congress may by a vote of two-thirds of 
each House, remove such disability. 


SECTION 4 

[WHAT PUBLIC DEBTS ARE VALID] 

The validity of the public debt of the United States, authorized by law, including 
debts incurred for payment of pensions and bounties for services in suppress- 
ing insurrection or rebellion, shall not be questioned. But neither the United 
States nor any State shall assume or pay any debt or obligation incurred in aid 
of insurrection or rebellion against the United States, or any claim for the loss 
or emancipation of any slave; but all such debts, obligations and claims shall be 


held illegal and void. 


SECTION 5 

[POWER TO ENFORCE THIS ARTICLE] 

The Congress shall have power to enforce, by appropriate legislation, the provi- 
sions of this article. 


Amendment XV 
[PROPOSED BY CONGRESS ON FEBRUARY 26, 1869; 
DECLARED RATIFIED ON MARCH 30, 1870.] 


SECTION 1 

[NEGRO SUFFRAGE] 

The right of citizens of the United States to vote shall not be denied or abridged by 
the United States or by any State on account of race, color, or previous condition 
of servitude. 


SECTION 2 
[POWER TO ENFORCE THIS ARTICLE] 
The Congress shall have power to enforce this article by appropriate legislation. 
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Amendment XVI 
[PROPOSED BY CONGRESS ON JULY 2, 1909; DECLARED RATIFIED ON FEBRUARY 25, 1913.] 
[AUTHORIZING INCOME TAXES] 


The Congress shall have power to lay and collect taxes on incomes, from what- 
ever source derived, without apportionment among the several States, and without 
regard to any census or enumeration. 


Amendment XVII 

[PROPOSED BY CONGRESS ON MAY 13, 1912; DECLARED RATIFIED ON MAY 31, 1913.] 
[POPULAR ELECTION OF SENATORS] 

The Senate of the United States shall be composed of two Senators from each 
State, elected by the people thereof, for six years; and each Senator shall have one 
vote. The electors in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislatures. 

When vacancies happen in the representation of any State in the Senate, the 
executive authority of such State shall issue writs of election to fill such vacancies: 
Provided, That the legislature of any State may empower the executive thereof to 
make temporary appointments until the people fill the vacancies by election as the 
legislature may direct. 

This amendment shall not be so construed as to affect the election or term of 
any Senator chosen before it becomes valid as part of the Constitution. 


Amendment XVIII 
[PROPOSED BY CONGRESS DECEMBER 18, 1917; DECLARED RATIFIED ON JANUARY 29, 1919.] 


SECTION 1 

[NATIONAL LIQUOR PROHIBITION] 

After one year from the ratification of this article the manufacture, sale, or transpor- 
tation of intoxicating liquors within, the importation thereof into, or the exportation 
thereof from the United States and all territory subject to the jurisdiction thereof for 
beverage purposes is hereby prohibited. 


SECTION 2 

[POWER TO ENFORCE THIS ARTICLE] 

The Congress and the several States shall have concurrent power to enforce this article 
by appropriate legislation. 


SECTION 3 

[RATIFICATION WITHIN SEVEN YEARS] 

This article shall be inoperative unless it shall have been ratified as an amendment to 
the Constitution by the legislatures of the several States, as provided in the Constitution, 
within seven years from the date of the submission hereof to the States by the Congress. 


'Repealed by the Twenty-First Amendment. 
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Amendment XIX 
[PROPOSED BY CONGRESS ON JUNE 4, 1919; DECLARED RATIFIED ON AUGUST 26, 1920.] 
[WOMAN SUFFRAGE] 
The right of citizens of the United States to vote shall not be denied or abridged by 
the United States or by any State on account of sex. 

Congress shall have power to enforce this article by appropriate legislation. 


Amendment XX 
[PROPOSED BY CONGRESS ON MARCH 2, 1932; DECLARED RATIFIED ON FEBRUARY 6, 1933.] 


SECTION 1 

[TERMS OF OFFICE| 

The terms of the President and Vice President shall end at noon on the 20th day 
of January, and the terms of Senators and Representatives at noon on the 3d day of 
January, of the years in which such terms would have ended if this article had not 
been ratified; and the terms of their successors shall then begin. 


SECTION 2 

[TIME OF CONVENING CONGRESS] 

The Congress shall assemble at least once in every year, and such meeting shall 
begin at noon on the 3d day of January, unless they shall by law appoint a different 
day. 


SECTION 3 

[DEATH OF PRESIDENT-ELECT] 

If, at the time fixed for the beginning of the term of the President, the President 
elect shall have died, the Vice President elect shall become President. If a President 
shall not have been chosen before the time fixed for the beginning of his term, 
or if the President elect shall have failed to qualify, then the Vice President elect 
shall act as President until a President shall have qualified; and the Congress may 
by law provide for the case wherein neither a President elect nor a Vice President 
elect shall have qualified, declaring who shall then act as President, or the manner 
in which one who is to act shall be selected, and such person shall act accordingly 
until a President or Vice President shall have qualified. 


SECTION 4 

[ELECTION OF THE PRESIDENT] 

The Congress may by law provide for the case of the death of any of the persons 
from whom the House of Representatives may choose a President whenever the 
right of choice shall have devolved upon them, and for the case of the death of any 
of the persons from whom the Senate may choose a Vice President whenever the 
right of choice shall have devolved upon them. 


SECTION 5 

[AMENDMENT TAKES EFFECT] 

Sections 1 and 2 shall take effect on the 15th day of October following the ratifica- 
tion of this article. 
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SECTION 6 

[RATIFICATION WITHIN SEVEN YEARS] 

This article shall be inoperative unless it shall have been ratified as an amendment 
to the Constitution by the legislatures of three-fourths of the several States within 
seven years from the date of its submission. 


Amendment XXI 
[PROPOSED BY CONGRESS ON FEBRUARY 20, 1933; 
DECLARED RATIFIED ON DECEMBER 5, 1933.] 


SECTION 1 

[NATIONAL LIQUOR PROHIBITION REPEALED] 

The eighteenth article of amendment to the Constitution of the United States is 
hereby repealed. 


SECTION 2 

[TRANSPORTATION OF LIQUOR INTO “DRY” STATES] 

The transportation or importation into any State, Territory, or Possession of the 
United States for delivery or use therein of intoxicating liquors, in violation of the 
laws thereof, is hereby prohibited. 


SECTION 3 

[RATIFICATION WITHIN SEVEN YEARS] 

This article shall be inoperative unless it shall have been ratified as an amendment 
to the Constitution by conventions in the several States, as provided in the Con- 
stitution, within seven years from the date of the submission hereof to the States 
by the Congress. 


Amendment XXIil 


[PROPOSED BY CONGRESS ON MARCH 21, 1947; DECLARED RATIFIED ON FEBRUARY 27, 1951.] 


SECTION 1 

[TENURE OF PRESIDENT LIMITED] 

No person shall be elected to the office of President more than twice, and no person 
who has held the office of President or acted as President, for more than two years 
of a term to which some other person was elected President shall be elected to the 
office of the President more than once. But this Article shall not apply to any person 
holding the office of President when this Article was proposed by the Congress, and 
shall not prevent any person who may be holding the office of President, or acting as 
President, during the term within which this Article becomes operative from hold- 
ing the office of President or acting as President during the remainder of such term. 


SECTION 2 

[RATIFICATION WITHIN SEVEN YEARS] 

This article shall be inoperative unless it shall have been ratified as an amendment 
to the Constitution by the legislatures of three-fourths of the several States within 
seven years from the date of its submission to the States by the Congress. 
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Amendment XXIll 


[PROPOSED BY CONGRESS ON JUNE 16, 1960; DECLARED RATIFIED ON MARCH 29, 1961.] 


SECTION 1 

[ELECTORAL COLLEGE VOTES FOR THE DISTRICT OF COLUMBIA] 

The District constituting the seat of Government of the United States shall 
appoint in such manner as the Congress may direct: 

A number of electors of President and Vice President equal to the whole num- 
ber of Senators and Representatives in Congress to which the District would be 
entitled if it were a State, but in no event more than the least populous State; they 
shall be in addition to those appointed by the States, but they shall be considered, 
for the purposes of the election of President and Vice President, to be electors 
appointed by a State; and they shall meet in the District and perform such duties 
as provided by the twelfth article of amendment. 


SECTION 2 
[POWER TO ENFORCE THIS ARTICLE] 
The Congress shall have power to enforce this article by appropriate legislation. 


Amendment XXIV 


[PROPOSED BY CONGRESS ON AUGUST 27, 1962; DECLARED RATIFIED ON JANUARY 23, 1964.] 


SECTION 1 

[ANTI-POLL TAX] 

The right of citizens of the United States to vote in any primary or other election 
for President or Vice President, for electors for President or Vice President, or for 
Senator or Representative of Congress, shall not be denied or abridged by the 
United States or any State by reason of failure to pay any poll tax or other tax. 


SECTION 2 
[POWER TO ENFORCE THIS ARTICLE] 
The Congress shall have power to enforce this article by appropriate legislation. 


Amendment XXV 


[PROPOSED BY CONGRESS ON JULY 6, 1965; DECLARED RATIFIED ON FEBRUARY 10, 1967.] 


SECTION 1 

[VICE PRESIDENT TO BECOME PRESIDENT] 

In case of the removal of the President from office or his death or resignation, the 
Vice President shall become President. 


SECTION 2 

[CHOICE OF A NEW VICE PRESIDENT] 

Whenever there is a vacancy in the office of the Vice President, the President shall 
nominate a Vice President who shall take the office upon confirmation by a majority 
vote of both houses of Congress. 
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SECTION 3 

[PRESIDENT MAY DECLARE OWN DISABILITY] 

Whenever the President transmits to the President pro tempore of the Senate 
and the Speaker of the House of Representatives his written declaration that he is 
unable to discharge the powers and duties of his office, and until he transmits 
to them a written declaration to the contrary, such powers and duties shall be 
discharged by the Vice President as Acting President. 


SECTION 4 

[ALTERNATE PROCEDURES TO DECLARE AND TO END PRESIDENTIAL DISABILITY] 

Whenever the Vice President and a majority of either the principal officers of the 
executive departments, or of such other body as Congress may by law provide, trans- 
mit to the President pro tempore of the Senate and the Speaker of the House of 
Representatives their written declaration that the President is unable to discharge 
the powers and duties of his office, the Vice President shall immediately assume the 
powers and duties of the office as Acting President. 

Thereafter, when the President transmits to the President pro tempore of the 
Senate and the Speaker of the House of Representatives his written declaration 
that no inability exists, he shall resume the powers and duties of his office unless 
the Vice President and a majority of either the principal officers of the execu- 
tive department, or of such other body as Congress may by law provide, transmit 
within four days to the President pro tempore of the Senate and the Speaker of 
the House of Representatives their written declaration that the President is unable 
to discharge the powers and duties of his office. Thereupon Congress shall decide 
the issue, assembling within forty eight hours for that purpose if not in session. If 
the Congress, within twenty one days after receipt of the latter written declaration, 
or, if Congress is not in session, within twenty one days after Congress is required 
to assemble, determines by two-thirds vote of both Houses that the President is 
unable to discharge the powers and duties of his office, the Vice President shall 
continue to discharge the same as Acting President; otherwise, the President shall 
resume the powers and duties of his office. 


Amendment XXVI 

[PROPOSED BY CONGRESS ON MARCH 23, 1971; DECLARED RATIFIED ON JULY 1, 1971.] 
SECTION 1 

[EIGHTEEN-YEAR-OLD VOTE] 

The right of citizens of the United States, who are eighteen years of age or older, 
to vote shall not be denied or abridged by the United States or by any State on 
account of age. 


SECTION 2 
[POWER TO ENFORCE THIS ARTICLE] 
The Congress shall have power to enforce this article by appropriate legislation. 


Amendment XXVII 

[PROPOSED BY CONGRESS ON SEPTEMBER 25, 1789; DECLARED RATIFIED ON MAy 8, 1992.] 
[CONGRESS CANNOT RAISE ITS OWN PAY] 

No law varying the compensation for the services of the Senators and Representa- 
tives, shall take effect, until an election of representatives shall have intervened. 
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The Federalist Papers 


No. 10: Madison 

Among the numerous advantages promised by a well constructed Union, none de- 
serves to be more accurately developed than its tendency to break and control the 
violence of faction. The friend of popular governments never finds himself so much 
alarmed for their character and fate, as when he contemplates their propensity to 
this dangerous vice. He will not fail therefore to set a due value on any plan which, 
without violating the principles to which he is attached, provides a proper cure 
for it. The instability, injustice, and confusion introduced into the public councils 
have, in truth, been the mortal diseases under which popular governments have 
everywhere perished, as they continue to be the favorite and fruitful topics from 
which the adversaries to liberty derive their most specious declamations. The valu- 
able improvements made by the American constitutions on the popular models, 
both ancient and modern, cannot certainly be too much admired; but it would be 
an unwarrantable partiality to contend that they have as effectually obviated the 
danger on this side, as was wished and expected. Complaints are everywhere heard 
from our most considerate and virtuous citizens, equally the friends of public and 
private faith and of public and personal liberty, that our governments are too un- 
stable, that the public good is disregarded in the conflicts of rival parties, and that 
measures are too often decided, not according to the rules of justice and the rights 
of the minor party, but by the superior force of an interested and overbearing ma- 
jority. However anxiously we may wish that these complaints had no foundation, 
the evidence of known facts will not permit us to deny that they are in some de- 
gree true. It will be found, indeed, on a candid review of our situation, that some of 
the distresses under which we labor have been erroneously charged on the opera- 
tion of our governments; but it will be found, at the same time, that other causes 
will not alone account for many of our heaviest misfortunes; and, particularly, for 
that prevailing and increasing distrust of public engagements and alarm for private 
rights which are echoed from one end of the continent to the other. These must be 
chiefly, if not wholly, effects of the unsteadiness and injustice with which a factious 
spirit has tainted our public administration. 

By a faction I understand a number of citizens, whether amounting to a majority 
or minority of the whole, who are united and actuated by some common impulse 
of passion, or of interest, adverse to the rights of other citizens, or to the permanent 
and aggregate interests of the community. 

There are two methods of curing the mischiefs of faction: the one, by removing 
its causes; the other, by controlling its effects. 

There are again two methods of removing the causes of faction: the one, by de- 
stroying the liberty which is essential to its existence; the other, by giving to every 
citizen the same opinions, the same passions, and the same interests. 

It could never be more truly said than of the first remedy, that it is worse than the 
disease. Liberty is to faction what air is to fire, an aliment without which it instantly 
expires. But it could not be a less folly to abolish liberty, which is essential to politi- 
cal life, because it nourishes faction, than it would be to wish the annihilation of 
air, which is essential to animal life, because it imparts to fire its destructive agency. 
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The second expedient is as impracticable, as the first would be unwise. As long 
as the reason of man continues fallible, and he is at liberty to exercise it, different 
opinions will be formed. As long as the connection subsists between his reason and 
his self-love, his opinions and his passions will have a reciprocal influence on each 
other; and the former will be objects to which the latter will attach themselves. 
The diversity in the faculties of men, from which the rights of property originate, 
is not less an insuperable obstacle to a uniformity of interests. The protection of 
these faculties is the first object of Government. From the protection of different 
and unequal faculties of acquiring property, the possession of different degrees 
and kinds of property immediately results; and from the influence of these on the 
sentiments and views of the respective proprietors, ensues a division of the society 
into different interests and parties. 

The latent causes of faction are thus sown in the nature of man; and we see 
them everywhere brought into different degrees of activity, according to the differ- 
ent circumstances of civil society. A zeal for different opinions concerning religion, 
concerning Government, and many other points, as well of speculation as of prac- 
tice; an attachment to different leaders ambitiously contending for pre-eminence 
and power; or to persons of other descriptions whose fortunes have been interest- 
ing to the human passions, have in turn divided mankind into parties, inflamed 
them with mutual animosity, and rendered them much more disposed to vex and 
oppress each other, than to co-operate for their common good. So strong is this 
propensity of mankind to fall into mutual animosities, that where no substantial 
occasion presents itself, the most frivolous and fanciful distinctions have been suffi- 
cient to kindle their unfriendly passions, and excite their most violent conflicts. But 
the most common and durable source of factions has been the various and unequal 
distribution of property. Those who hold and those who are without property have 
ever formed distinct interests in society. Those who are creditors, and those who 
are debtors, fall under a like discrimination. A landed interest, a manufacturing 
interest, a mercantile interest, a moneyed interest, with many lesser interests, grow 
up of necessity in civilized nations, and divide them into different classes, actuated 
by different sentiments and views. The regulation of these various and interfering 
interests forms the principal task of modern Legislation, and involves the spirit of 
party and faction in the necessary and ordinary operations of Government. 

No man is allowed to be judge in his own cause, because his interest would 
certainly bias his judgment and, not improbably, corrupt his integrity. With equal, 
nay with greater reason, a body of men are unfit to be both judges and parties at 
the same time; yet what are many of the most important acts of legislation but so 
many judicial determinations, not indeed concerning the rights of single persons, 
but concerning the rights of large bodies of citizens; and what are the different 
classes of legislators but advocates and parties to the causes which they determine? 
Is a law proposed concerning private debts? It is a question to which the creditors 
are parties on one side and the debtors on the other. Justice ought to hold the bal- 
ance between them. Yet the parties are, and must be, themselves the judges; and 
the most numerous party, or in other words, the most powerful faction must be 
expected to prevail. Shall domestic manufacturers be encouraged, and in what 
degree, by restrictions on foreign manufacturers? are questions which would be 
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differently decided by the landed and the manufacturing classes, and probably by 
neither with a sole regard to justice and the public good. The apportionment of 
taxes on the various descriptions of property is an act which seems to require the 
most exact impartiality; yet there is, perhaps, no legislative act in which greater 
opportunity and temptation are given to a predominant party to trample on the 
rules of justice. Every shilling with which they overburden the inferior number is 
a shilling saved to their own pockets. 

It is in vain to say that enlightened statesmen will be able to adjust these clashing 
interests and render them all subservient to the public good. Enlightened states- 
men will not always be at the helm. Nor, in many cases, can such an adjustment be 
made at all without taking into view indirect and remote considerations, which will 
rarely prevail over the immediate interest which one party may find in disregarding 
the rights of another or the good of the whole. 

The inference to which we are brought is that the causes of faction cannot be 
removed and that relief is only to be sought in the means of controlling its effects. 

If a faction consists of less than a majority, relief is supplied by the republican 
principle, which enables the majority to defeat its sinister views by regular vote. It 
may clog the administration, it may convulse the society; but it will be unable to 
execute and mask its violence under the forms of the Constitution. When a major- 
ity is included in a faction, the form of popular government, on the other hand, 
enables it to sacrifice to its ruling passion or interest both the public good and the 
rights of other citizens. To secure the public good and private rights against the 
danger of such a faction, and at the same time to preserve the spirit and the form of 
popular government, is then the great object to which our enquiries are directed. 
Let me add that it is the great desideratum by which alone this form of govern- 
ment can be rescued from the opprobrium under which it has so long labored and 
be recommended to the esteem and adoption of mankind. 

By what means is this object attainable? Evidently by one of two only. Either 
the existence of the same passion or interest in a majority at the same time must 
be prevented, or the majority, having such co-existent passion or interest, must be 
rendered, by their number and local situation, unable to concert and carry into 
effect schemes of oppression. If the impulse and the opportunity be suffered to 
coincide, we well know that neither moral nor religious motives can be relied on as 
an adequate control. They are not found to be such on the injustice and violence of 
individuals, and lose their efficacy in proportion to the number combined together, 
that is, in proportion as their efficacy becomes needful. 

From this view of the subject it may be concluded that a pure Democracy, by 
which I mean a Society consisting of a small number of citizens, who assemble and 
administer the Government in person, can admit of no cure for the mischiefs of 
faction. A common passion or interest will, in almost every case, be felt by a major- 
ity of the whole; a communication and concert results from the form of Govern- 
ment itself; and there is nothing to check the inducements to sacrifice the weaker 
party or an obnoxious individual. Hence it is that such Democracies have ever 
been spectacles of turbulence and contention; have ever been found incompatible 
with personal security or the rights of property; and have in general been as short 
in their lives as they have been violent in their deaths. Theoretic politicians, who 
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have patronized this species of Government, have erroneously supposed that by 
reducing mankind to a perfect equality in their political rights, they would at the 
same time be perfectly equalized and assimilated in their possessions, their opin- 
ions, and their passions. 

A Republic, by which I mean a Government in which the scheme of representa- 
tion takes place, opens a different prospect and promises the cure for which we are 
seeking. Let us examine the points in which it varies from pure Democracy, and 
we shall comprehend both the nature of the cure and the efficacy which it must 
derive from the Union. 

The two great points of difference between a Democracy and a Republic are: 
first, the delegation of the Government, in the latter, to a small number of citizens 
elected by the rest; secondly, the greater number of citizens and greater sphere of 
country over which the latter may be extended. 

The effect of the first difference is, on the one hand, to refine and enlarge the 
public views by passing them through the medium of a chosen body of citizens, 
whose wisdom may best discern the true interest of their country and whose 
patriotism and love of justice will be least likely to sacrifice it to temporary or 
partial considerations. Under such a regulation it may well happen that the pub- 
lic voice, pronounced by the representatives of the people, will be more conso- 
nant to the public good than if pronounced by the people themselves, convened 
for the purpose. On the other hand, the effect may be inverted. Men of factious 
tempers, of local prejudices, or of sinister designs, may, by intrigue, by corruption, 
or by other means, first obtain the suffrages, and then betray the interests of the 
people. The question resulting is, whether small or extensive Republics are most 
favorable to the election of proper guardians of the public weal; and it is clearly 
decided in favor of the latter by two obvious considerations. 

In the first place it is to be remarked that however small the Republic may be, 
the Representatives must be raised to a certain number in order to guard against 
the cabals of a few; and that however large it may be they must be limited to a 
certain number in order to guard against the confusion of a multitude. Hence, the 
number of Representatives in the two cases not being in proportion to that of the 
Constituents, and being proportionally greatest in the small Republic, it follows 
that if the proportion of fit characters be not less in the large than in the small 
Republic, the former will present a greater option, and consequently a greater 
probability of a fit choice. 

In the next place, as each Representative will be chosen by a greater number of 
citizens in the large than in the small Republic, it will be more difficult for unwor- 
thy candidates to practise with success the vicious arts by which elections are too 
often carried; and the suffrages of the people being more free, will be more likely 
to centre on men who possess the most attractive merit and the most diffusive and 
established characters. 

It must be confessed that in this, as in most other cases, there is a mean, on 
both sides of which inconveniencies will be found to lie. By enlarging too much 
the number of electors, you render the representative too little acquainted with 
all their local circumstances and lesser interests; as by reducing it too much, you 
render him unduly attached to these, and too little fit to comprehend and pursue 
great and national objects. The Federal Constitution forms a happy combination 


A34 APPENDIX THE FEDERALIST PAPERS 


in this respect; the great and aggregate interests being referred to the national, the 
local and particular to the State legislatures. 

The other point of difference is the greater number of citizens and extent of 
territory which may be brought within the compass of Republican than of Demo- 
cratic Government; and it is this circumstance principally which renders factious 
combinations less to be dreaded in the former than in the latter. The smaller the 
society, the fewer probably will be the distinct parties and interests composing it; 
the fewer the distinct parties and interests, the more frequently will a majority be 
found of the same party; and the smaller the number of individuals composing a 
majority, and the smaller the compass within which they are placed, the more eas- 
ily will they concert and execute their plans of oppression. Extend the sphere and 
you take in a greater variety of parties and interests; you make it less probable that 
a majority of the whole will have a common motive to invade the rights of other 
citizens; or if such a common motive exists, it will be more difficult for all who feel 
it to discover their own strength and to act in unison with each other. Besides other 
impediments, it may be remarked, that where there is a consciousness of unjust or 
dishonorable purposes, communication is always checked by distrust in proportion 
to the number whose concurrence is necessary. 

Hence, it clearly appears that the same advantage which a Republic has over a 
Democracy in controlling the effects of faction is enjoyed by a large over a small 
republic—is enjoyed by the Union over the States composing it. Does this advan- 
tage consist in the substitution of representatives whose enlightened views and 
virtuous sentiments render them superior to local prejudices and to schemes of 
injustice? It will not be denied that the representation of the Union will be most 
likely to possess these requisite endowments. Does it consist in the greater security 
afforded by a greater variety of parties, against the event of any one party being 
able to outnumber and oppress the rest? In an equal degree does the increased va- 
riety of parties comprised within the Union increase this security? Does it, in fine, 
consist in the greater obstacles opposed to the concert and accomplishment of the 
secret wishes of an unjust and interested majority? Here again the extent of the 
Union gives it the most palpable advantage. 

The influence of factious leaders may kindle a flame within their particular 
States but will be unable to spread a general conflagration through the other States: 
a religious sect may degenerate into a political faction in a part of the Confederacy; 
but the variety of sects dispersed over the entire face of it must secure the national 
Councils against any danger from that source: a rage for paper money, for an aboli- 
tion of debts, for an equal division of property, or for any other improper or wicked 
project, will be less apt to pervade the whole body of the Union than a particular 
member of it; in the same proportion as such a malady is more likely to taint a 
particular county or district than an entire State. 

In the extent and proper structure of the Union, therefore, we behold a re- 
publican remedy for the diseases most incident to Republican Government. And 
according to the degree of pleasure and pride we feel in being republicans ought 
to be our zeal in cherishing the spirit and supporting the character of federalist. 

PUBLIUS 
November 22, 1787 
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No. 51: Madison 

To what expedient, then, shall we finally resort, for maintaining in practice the 
necessary partition of power among the several departments as laid down in the 
constitution? The only answer that can be given is that as all these exterior provi- 
sions are found to be inadequate the defect must be supplied, by so contriving the 
interior structure of the government as that its several constituent parts may, by 
their mutual relations, be the means of keeping each other in their proper places. 
Without presuming to undertake a full development of this important idea I will 
hazard a few general observations which may perhaps place it in a clearer light, and 
enable us to form a more correct judgment of the principles and structure of the 
government planned by the convention. 

In order to lay a due foundation for that separate and distinct exercise of the dif- 
ferent powers of government, which to a certain extent is admitted on all hands to 
be essential to the preservation of liberty, it is evident that each department should 
have a will of its own; and consequently should be so constituted that the members 
of each should have as little agency as possible in the appointment of the members 
of the others. Were this principle rigorously adhered to, it would require that all 
the appointments for the supreme executive, legislative, and judiciary magistracies 
should be drawn from the same fountain of authority, the people, through chan- 
nels having no communication whatever with one another. Perhaps such a plan of 
constructing the several departments would be less difficult in practice than it may 
in contemplation appear. Some difficulties, however, and some additional expense 
would attend the execution of it. Some deviations, therefore, from the principle 
must be admitted. In the constitution of the judiciary department in particular, it 
might be inexpedient to insist rigorously on the principle: first, because peculiar 
qualifications being essential in the members, the primary consideration ought to 
be to select that mode of choice which best secures these qualifications; second, 
because the permanent tenure by which the appointments are held in that depart- 
ment must soon destroy all sense of dependence on the authority conferring them. 

It is equally evident that the members of each department should be as little 
dependent as possible on those of the others for the emoluments annexed to their 
offices. Were the executive magistrate, or the judges, not independent of the legisla- 
ture in this particular, their independence in every other would be merely nominal. 

But the great security against a gradual concentration of the several powers in 
the same department consists in giving to those who administer each department 
the necessary constitutional means and personal motives to resist encroachments 
of the others. The provision for defence must in this, as in all other cases, be made 
commensurate to the danger of attack. Ambition must be made to counteract 
ambition. The interest of the man must be connected with the constitutional 
rights of the place. It may be a reflection on human nature that such devices 
should be necessary to control the abuses of government. But what is government 
itself but the greatest of all reflections on human nature? If men were angels, no 
government would be necessary. If angels were to govern men, neither external 
nor internal controls on government would be necessary. In framing a government 
which is to be administered by men over men, the great difficulty lies in this: You 
must first enable the government to control the governed; and in the next place 
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oblige it to control itself, A dependence on the people is, no doubt, the primary 
control on the government; but experience has taught mankind the necessity of 
auxiliary precautions. 

This policy of supplying, by opposite and rival interests, the defect of better mo- 
tives, might be traced through the whole system of human affairs, private as well 
as public. We see it particularly displayed in all the subordinate distributions of 
power, where the constant aim is to divide and arrange the several offices in such a 
manner as that each may be a check on the other; that the private interest of every 
individual may be a sentinel over the public rights. These inventions of prudence 
cannot be less requisite in the distribution of the supreme powers of the State. 

But it is not possible to give to each department an equal power of self-defense. 
In republican government, the legislative authority necessarily predominates. The 
remedy for this inconveniency is to divide the legislature into different branches; 
and to render them, by different modes of election and different principles of 
action, as little connected with each other as the nature of their common func- 
tions and their common dependence on the society will admit. It may even be 
necessary to guard against dangerous encroachments by still further precautions. 
As the weight of the legislative authority requires that it should be thus divided, 
the weakness of the executive may require, on the other hand, that it should be 
fortified. An absolute negative on the legislature appears, at first view, to be the 
natural defense with which the executive magistrate should be armed. But perhaps 
it would be neither altogether safe nor alone sufficient. On ordinary occasions it 
might not be exerted with the requisite firmness, and on extraordinary occasions it 
might be perfidiously abused. May not this defect of an absolute negative be sup- 
plied by some qualified connection between this weaker branch of the stronger de- 
partment, by which the latter may be led to support the constitutional rights of the 
former, without being too much detached from the rights of its own department? 

If the principles on which these observations are founded be just, as I persuade 
myself they are, and they be applied as a criterion to the several State constitutions, 
and to the federal Constitution, it will be found that if the latter does not perfectly 
correspond with them, the former are infinitely less able to bear such a test. 

There are, moreover, two considerations particularly applicable to the federal 
system of America, which place that system in a very interesting point of view. 

First. In a single republic, all the power surrendered by the people is submit- 
ted to the administration of a single government; and usurpations are guarded 
against by a division of the government into distinct and separate departments. In 
the compound republic of America, the power surrendered by the people is first 
divided between two distinct governments, and then the portion allotted to each 
subdivided among distinct and separate departments. Hence a double security 
arises to the rights of the people. The different governments will control each 
other, at the same time that each will be controlled by itself. 

Second. It is of great importance in a republic not only to guard the society 
against the oppression of its rulers, but to guard one part of the society against the 
injustice of the other part. Different interests necessarily exist in different classes 
of citizens. If a majority be united by a common interest, the rights of the minority 
will be insecure. There are but two methods of providing against this evil: The one 
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by creating a will in the community independent of the majority—that is, of the 
society itself; the other, by comprehending in the society so many separate descrip- 
tions of citizens as will render an unjust combination of a majority of the whole 
very improbable, if not impracticable. The first method prevails in all governments 
possessing an hereditary or self-appointed authority. This, at best, is but a precari- 
ous security; because a power independent of the society may as well espouse the 
unjust views of the major as the rightful interests of the minor party, and may 
possibly be turned against both parties. The second method will be exemplified in 
the federal republic of the United States. Whilst all authority in it will be derived 
from and dependent on the society, the society itself will be broken into so many 
parts, interests and classes of citizens, that the rights of individuals, or of the mi- 
nority, will be in little danger from interested combinations of the majority. In a 
free government the security for civil rights must be the same as that for religious 
rights. It consists in the one case in the multiplicity of interests, and in the other in 
the multiplicity of sects. The degree of security in both cases will depend on the 
number of interests and sects; and this may be presumed to depend on the extent 
of country and number of people comprehended under the same government. This 
view of the subject must particularly recommend a proper federal system to all the 
sincere and considerate friends of republican government: Since it shows that in 
exact proportion as the territory of the Union may be formed into more circum- 
scribed Confederacies, or States, oppressive combinations of a majority will be 
facilitated; the best security, under the republican form, for the rights of every class 
of citizens, will be diminished; and consequently the stability and independence of 
some member of the government, the only other security, must be proportionally 
increased. Justice is the end of government. It is the end of civil society. It ever has 
been and ever will be pursued until it be obtained, or until liberty be lost in the 
pursuit. In a society under the forms of which the stronger faction can readily unite 
and oppress the weaker, anarchy may as truly be said to reign as in a state of nature, 
where the weaker individual is not secured against the violence of the stronger: 
And as, in the latter state, even the stronger individuals are prompted, by the un- 
certainty of their condition, to submit to a government which may protect the 
weak as well as themselves: So, in the former state, will the more powerful factions 
or parties be gradually induced, by a like motive, to wish for a government which 
will protect all parties, the weaker as well as the more powerful. It can be little 
doubted that if the State of Rhode Island was separated from the Confederacy and 
left to itself, the insecurity of rights under the popular form of government within 
such narrow limits would be displayed by such reiterated oppressions of factious 
majorities that some power altogether independent of the people would soon be 
called for by the voice of the very factions whose misrule had proved the necessity 
of it. In the extended republic of the United States, and among the great variety 
of interests, parties, and sects which it embraces, a coalition of a majority of the 
whole society could seldom take place on any other principles than those of justice 
and the general good; and there being thus less danger to a minor from the will of 
the major party, there must be less pretext, also, to provide for the security of the 
former, by introducing into the government a will not dependent on the latter, or, 
in other words, a will independent of the society itself. It is no less certain than it 
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is important, notwithstanding the contrary opinions which have been entertained, 

that the larger the society, provided it lie within a practicable sphere, the more 

duly capable it will be of self-government. And happily for the republican cause, 

practicable sphere may be carried to a very great extent by a judicious modification 
and mixture of the federal principle. 

PUBLIUS 

February 6, 1788 
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The Anti-Federalist Papers 


Essay by Brutus in the New York Journal 


When the public is called to investigate and decide upon a question in which not 
only the present members of the community are deeply interested, but upon which 
the happiness and misery of generations yet unborn is in great measure suspended, 
the benevolent mind cannot help feeling itself peculiarly interested in the result. 

In this situation, I trust the feeble efforts of an individual, to lead the minds of 
the people to a wise and prudent determination, cannot fail of being acceptable to 
the candid and dispassionate part of the community. Encouraged by this consider- 
ation, I have been induced to offer my thoughts upon the present important crisis 
of our public affairs. 

Perhaps this country never saw so critical a period in their political concerns. We 
have felt the feebleness of the ties by which these United-States are held together, 
and the want of sufficient energy in our present confederation, to manage, in some 
instances, our general concerns. Various expedients have been proposed to remedy 
these evils, but none have succeeded. At length a Convention of the states has been 
assembled, they have formed a constitution which will now, probably, be submitted 
to the people to ratify or reject, who are the fountain of all power, to whom alone it 
of right belongs to make or unmake constitutions, or forms of government, at their 
pleasure. The most important question that was ever proposed to your decision, or to 
the decision of any people under heaven, is before you, and you are to decide upon 
it by men of your own election, chosen specially for this purpose. If the constitu- 
tion, offered to your acceptance, be a wise one, calculated to preserve the invaluable 
blessings of liberty, to secure the inestimable rights of mankind, and promote human 
happiness, then, if you accept it, you will lay a lasting foundation of happiness for 
millions yet unborn; generations to come will rise up and call you blessed. You may 
rejoice in the prospects of this vast extended continent becoming filled with freemen, 
who will assert the dignity of human nature. You may solace yourselves with the idea, 
that society, in this favoured land, will fast advance to the highest point of perfection; 
the human mind will expand in knowledge and virtue, and the golden age be, in some 
measure, realised. But if, on the other hand, this form of government contains princi- 
ples that will lead to the subversion of liberty—if it tends to establish a despotism, or, 
what is worse, a tyrannic aristocracy; then, if you adopt it, this only remaining assylum 
for liberty will be shut up, and posterity will execrate your memory. 

Momentous then is the question you have to determine, and you are called 
upon by every motive which should influence a noble and virtuous mind, to exam- 
ine it well, and to make up a wise judgment. It is insisted, indeed, that this consti- 
tution must be received, be it ever so imperfect. If it has its defects, it is said, they 
can be best amended when they are experienced. But remember, when the people 
once part with power, they can seldom or never resume it again but by force. 
Many instances can be produced in which the people have voluntarily increased 
the powers of their rulers; but few, if any, in which rulers have willingly abridged 
their authority. This is a sufficient reason to induce you to be careful, in the first 
instance, how you deposit the powers of government. 
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With these few introductory remarks, I shall proceed to a consideration of this 
constitution: 

The first question that presents itself on the subject is, whether a confederated 
government be the best for the United States or not? Or in other words, whether 
the thirteen United States should be reduced to one great republic, governed by 
one legislature, and under the direction of one executive and judicial; or whether 
they should continue thirteen confederated republics, under the direction and con- 
troul of a supreme federal head for certain defined national purposes only? 

This enquiry is important, because, although the government reported by the 
convention does not go to a perfect and entire consolidation, yet it approaches so 
near to it, that it must, if executed, certainly and infallibly terminate in it. 

This government is to possess absolute and uncontroulable power, legislative, ex- 
ecutive and judicial, with respect to every object to which it extends, for by the 
last clause of section 8th, article 1st, it is declared “that the Congress shall have 
power to make all laws which shall be necessary and proper for carrying into ex- 
ecution the foregoing powers, and all other powers vested by this constitution, 
in the government of the United States; or in any department or office thereof.” 
And by the 6th article, it is declared “that this constitution, and the laws of the 
United States, which shall be made in pursuance thereof, and the treaties made, or 
which shall be made, under the authority of the United States, shall be the supreme 
law of the land; and the judges in every state shall be bound thereby, any thing in 
the constitution, or law of any state to the contrary notwithstanding.” It appears 
from these articles that there is no need of any intervention of the state govern- 
ments, between the Congress and the people, to execute any one power vested in 
the general government, and that the constitution and laws of every state are nulli- 
fied and declared void, so far as they are or shall be inconsistent with this constitu- 
tion, or the laws made in pursuance of it, or with treaties made under the author- 
ity of the United States—The government then, so far as it extends, is a complete 
one, and not a confederation. It is as much one complete government as that of 
New-York or Massachusetts, has as absolute and perfect powers to make and execute 
all laws, to appoint officers, institute courts, declare offences, and annex penalties, 
with respect to every object to which it extends, as any other in the world. So far 
therefore as its powers reach, all ideas of confederation are given up and lost. It is 
true this government is limited to certain objects, or to speak more properly, some 
small degree of power is still left to the states, but a little attention to the pow- 
ers vested in the general government, will convince every candid man, that if it is 
capable of being executed, all that is reserved for the individual states must very 
soon be annihilated, except so far as they are barely necessary to the organization of 
the general government. The powers of the general legislature extend to every case 
that is of the least importance—there is nothing valuable to human nature, nothing 
dear to freemen, but what is within its power. It has authority to make laws which 
will affect the lives, the liberty, and property of every man in the United States; nor 
can the constitution or laws of any state, in any way prevent or impede the full and 
complete execution of every power given. The legislative power is competent to lay 
taxes, duties, imposts, and excises;—there is no limitation to this power, unless it be 
said that the clause which directs the use to which those taxes, and duties shall be 
applied, may be said to be a limitation: but this is no restriction of the power at all, 
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for by this clause they are to be applied to pay the debts and provide for the common 
defence and general welfare of the United States; but the legislature have authority 
to contract debts at their discretion; they are the sole judges of what is necessary to 
provide for the common defence, and they only are to determine what is for the 
general welfare; this power therefore is neither more nor less, than a power to lay 
and collect taxes, imposts, and excises, at their pleasure; not only [is] the power to 
lay taxes unlimited, as to the amount they may require, but it is perfect and absolute 
to raise them in any mode they please. No state legislature, or any power in the state 
governments, have any more to do in carrying this into effect, than the authority of 
one state has to do with that of another. In the business therefore of laying and col- 
lecting taxes, the idea of confederation is totally lost, and that of one entire republic 
is embraced. It is proper here to remark, that the authority to lay and collect taxes is 
the most important of any power that can be granted; it connects with it almost all 
other powers, or at least will in process of time draw all other after it; it is the great 
mean of protection, security, and defence, in a good government, and the great en- 
gine of oppression and tyranny in a bad one. This cannot fail of being the case, if we 
consider the contracted limits which are set by this constitution, to the late [state?] 
governments, on this article of raising money. No state can emit paper money—lay 
any duties, or imposts, on imports, or exports, but by consent of the Congress; and 
then the net produce shall be for the benefit of the United States: the only mean 
therefore left, for any state to support its government and discharge its debts, is by 
direct taxation; and the United States have also power to lay and collect taxes, in any 
way they please. Every one who has thought on the subject, must be convinced that 
but small sums of money can be collected in any country, by direct taxe[s], when 
the foederal government begins to exercise the right of taxation in all its parts, the 
legislatures of the several states will find it impossible to raise monies to support 
their governments. Without money they cannot be supported, and they must 
dwindle away, and, as before observed, their powers absorbed in that of the general 
government. 

It might be here shewn, that the power in the federal legislative, to raise and 
support armies at pleasure, as well in peace as in war, and their controul over the 
militia, tend, not only to a consolidation of the government, but the destruction 
of liberty.—I shall not, however, dwell upon these, as a few observations upon the 
judicial power of this government, in addition to the preceding, will fully evince 
the truth of the position. 

The judicial power of the United States is to be vested in a supreme court, 
and in such inferior courts as Congress may from time to time ordain and establish. 
The powers of these courts are very extensive; their jurisdiction comprehends all 
civil causes, except such as arise between citizens of the same state; and it extends 
to all cases in law and equity arising under the constitution. One inferior court 
must be established, I presume, in each state, at least, with the necessary executive 
officers appendant thereto. It is easy to see, that in the common course of things, 
these courts will eclipse the dignity, and take away from the respectability, of the 
state courts. These courts will be, in themselves, totally independent of the states, 
deriving their authority from the United States, and receiving from them fixed 
salaries; and in the course of human events it is to be expected, that they will swal- 
low up all the powers of the courts in the respective states. 
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How far the clause in the 8th section of the Ist article may operate to do away 
all idea of confederated states, and to effect an entire consolidation of the whole 
into one general government, it is impossible to say. The powers given by this 
article are very general and comprehensive, and it may receive a construction to 
justify the passing almost any law. A power to make all laws, which shall be neces- 
sary and proper, for carrying into execution, all powers vested by the constitution 
in the government of the United States, or any department or officer thereof, is a 
power very comprehensive and definite [indefinite?], and may, for ought I know, 
be exercised in a such manner as entirely to abolish the state legislatures. Sup- 
pose the legislature of a state should pass a law to raise money to support their 
government and pay the state debt, may the Congress repeal this law, because it 
may prevent the collection of a tax which they may think proper and necessary 
to lay, to provide for the general welfare of the United States? For all laws made, 
in pursuance of this constitution, are the supreme lay of the land, and the judges 
in every state shall be bound thereby, any thing in the constitution or laws of the 
different states to the contrary notwithstanding —By such a law, the government 
of a particular state might be overturned at one stroke, and thereby be deprived of 
every means of its support. 

It is not meant, by stating this case, to insinuate that the constitution would 
warrant a law of this kind; or unnecessarily to alarm the fears of the people, by sug- 
gesting, that the federal legislature would be more likely to pass the limits assigned 
them by the constitution, than that of an individual state, further than they are less 
responsible to the people. But what is meant is, that the legislature of the United 
States are vested with the great and uncontroulable powers, of laying and collect- 
ing taxes, duties, imposts, and excises; of regulating trade, raising and supporting 
armies, organizing, arming, and disciplining the militia, instituting courts, and other 
general powers. And are by this clause invested with the power of making all laws, 
proper and necessary, for carrying all these into execution; and they may so exer- 
cise this power as entirely to annihilate all the state governments, and reduce this 
country to one single government. And if they may do it, it is pretty certain they 
will; for it will be found that the power retained by individual states, small as it is, 
will be a clog upon the wheels of the government of the United States; the latter 
therefore will be naturally inclined to remove it out of the way. Besides, it is a truth 
confirmed by the unerring experience of ages, that every man, and every body of 
men, invested with power, are ever disposed to increase it, and to acquire a superi- 
ority over every thing that stands in their way. This disposition, which is implanted 
in human nature, will operate in the federal legislature to lessen and ultimately to 
subvert the state authority, and having such advantages, will most certainly suc- 
ceed, if the federal government succeeds at all. It must be very evident then, that 
what this constitution wants of being a complete consolidation of the several parts 
of the union into one complete government, possessed of perfect legislative, judi- 
cial, and executive powers, to all intents and purposes, it will necessarily acquire in 
its exercise and operation. 

Let us now proceed to enquire, as | at first proposed, whether it be best the thir- 
teen United States should be reduced to one great republic, or not? It is here taken 
for granted, that all agree in this, that whatever government we adopt, it ought to 
be a free one; that it should be so framed as to secure the liberty of the citizens 
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of America, and such an one as to admit of a full, fair, and equal representation 
of the people. The question then will be, whether a government thus constituted, 
and founded on such principles, is practicable, and can be exercised over the whole 
United States, reduced into one state? 

If respect is to be paid to the opinion of the greatest and wisest men who have 
ever thought or wrote on the science of government, we shall be constrained to 
conclude, that a free republic cannot succeed over a country of such immense ex- 
tent, containing such a number of inhabitants, and these encreasing in such rapid 
progression as that of the whole United States. Among the many illustrious author- 
ities which might be produced to this point, I shall content myself with quoting 
only two. The one is the baron de Montesquieu, spirit of laws, chap. xvi. vol. I [book 
VII]. “It is natural to a republic to have only a small territory, otherwise it cannot 
long subsist. In a large republic there are men of large fortunes, and consequently 
of less moderation; there are trusts too great to be placed in any single subject; he 
has interest of his own; he soon begins to think that he may be happy, great and 
glorious, by oppressing his fellow citizens; and that he may raise himself to gran- 
deur on the ruins of his country. In a large republic, the public good is sacrificed 
to a thousand views; it is subordinate to exceptions, and depends on accidents. In 
a small one, the interest of the public is easier perceived, better understood, and 
more within the reach of every citizen; abuses are of less extent, and of course are 
less protected.” Of the same opinion is the marquis Beccarari. 

History furnishes no example of a free republic, any thing like the extent of the 
United States. The Grecian republics were of small extent; so also was that of the 
Romans. Both of these, it is true, in process of time, extended their conquests over 
large territories of country; and the consequence was, that their governments were 
changed from that of free governments to those of the most tyrannical that ever 
existed in the world. 

Not only the opinion of the greatest men, and the experience of mankind, are 
against the idea of an extensive republic, but a variety of reasons may be drawn 
from the reason and nature of things, against it. In every government, the will of 
the sovereign is the law. In despotic governments, the supreme authority being 
lodged in one, his will is law, and can be as easily expressed to a large extensive 
territory as to a small one. In a pure democracy the people are the sovereign, and 
their will is declared by themselves; for this purpose they must all come together 
to deliberate, and decide. This kind of government cannot be exercised, therefore, 
over a country of any considerable extent; it must be confined to a single city, or at 
least limited to such bounds as that the people can conveniently assemble, be able 
to debate, understand the subject submitted to them, and declare their opinion 
concerning it. 

In a free republic, although all laws are derived from the consent of the people, 
yet the people do not declare their consent by themselves in person, but by repre- 
sentatives, chosen by them, who are supposed to know the minds of their constitu- 
ents, and to be possessed of integrity to declare this mind. 

In every free government, the people must give their assent to the laws by which 
they are governed. This is the true criterion between a free government and an 
arbitrary one. The former are ruled by the will of the whole, expressed in any man- 
ner they may agree upon; the latter by the will of one, or a few. If the people are to 
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give their assent to the laws, by persons chosen and appointed by them, the man- 
ner of the choice and the number chosen, must be such, as to possess, be disposed, 
and consequently qualified to declare the sentiments of the people; for if they do 
not know, or are not disposed to speak the sentiments of the people, the people do 
not govern, but the sovereignty is in a few. Now, in a large extended country, it is 
impossible to have a representation, possessing the sentiments, and of integrity, to 
declare the minds of the people, without having it so numerous and unwieldly, as 
to be subject in great measure to the inconveniency of a democratic government. 

The territory of the United States is of vast extent; it now contains near three 
millions of souls, and is capable of containing much more than ten times that 
number. Is it practicable for a country, so large and so numerous as they will 
soon become, to elect a representation, that will speak their sentiments, without 
their becoming so numerous as to be incapable of transacting public business? It 
certainly is not. 

In a republic, the manners, sentiments, and interests of the people should be 
similar. If this be not the case, there will be a constant clashing of opinions; and the 
representatives of one part will be continually striving against those of the other. 
This will retard the operations of government, and prevent such conclusions as will 
promote the public good. If we apply this remark to the condition of the United 
States, we shall be convinced that it forbids that we should be one government. 
The United States includes a variety of climates. The productions of the different 
parts of the union are very variant, and their interests, of consequence, diverse. 
Their manners and habits differ as much as their climates and productions; and 
their sentiments are by no means coincident. The laws and customs of the several 
states are, in many respects, very diverse, and in some opposite; each would be in 
favor of its own interests and customs, and, of consequence, a legislature, formed 
of representatives from the respective parts, would not only be too numerous to 
act with any care or decision, but would be composed of such heterogenous and 
discordant principles, as would constantly be contending with each other. 

The laws cannot be executed in a republic, of an extent equal to that of the 
United States, with promptitude. 

The magistrates in every government must be supported in the execution of the 
laws, either by an armed force, maintained at the public expence for that purpose; 
or by the people turning out to aid the magistrate upon his command, in case of 
resistance. 

In despotic governments, as well as in all the monarchies of Europe, stand- 
ing armies are kept up to execute the commands of the prince or the magistrate, 
and are employed for this purpose when occasion requires: But they have always 
proved the destruction of liberty, and [are] abhorrent to the spirit of a free repub- 
lic. In England, where they depend upon the parliament for their annual support, 
they have always been complained of as oppressive and unconstitutional, and are 
seldom employed in executing of the laws; never except on extraordinary occa- 
sions, and then under the direction of a civil magistrate. 

A free republic will never keep a standing army to execute its laws. It must 
depend upon the support of its citizens. But when a government is to receive 
its support from the aid of the citizens, it must be so constructed as to have the 
confidence, respect, and affection of the people. Men who, upon the call of the 
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magistrate, offer themselves to execute the laws, are influenced to do it either 
by affection to the government, or from fear; where a standing army is at hand 
to punish offenders, every man is actuated by the latter principle, and therefore, 
when the magistrate calls, will obey: but, where this is not the case, the govern- 
ment must rest for its support upon the confidence and respect which the people 
have for their government and laws. The body of the people being attached, the 
government will always be sufficient to support and execute its laws, and to oper- 
ate upon the fears of any faction which may be opposed to it, not only to prevent 
an opposition to the execution of the laws themselves, but also to compel the most 
of them to aid the magistrate; but the people will not be likely to have such con- 
fidence in their rulers, in a republic so extensive as the United States, as necessary 
for these purposes. The confidence which the people have in their rulers, in a free 
republic, arises from their knowing them, from their being responsible to them 
for their conduct, and from the power they have of displacing them when they 
misbehave: but in a republic of the extent of this continent, the people in general 
would be acquainted with very few of their rulers: the people at large would know 
little of their proceedings, and it would be extremely difficult to change them. The 
people in Georgia and New-Hampshire would not know one another’s mind, and 
therefore could not act in concert to enable them to effect a general change of 
representatives. The different parts of so extensive a country could not possibly be 
made acquainted with the conduct of their representatives, nor be informed of the 
reasons upon which measures were founded. The consequence will be, they will 
have no confidence in their legislature, suspect them of ambitious views, be jealous 
of every measure they adopt, and will not support the laws they pass. Hence the 
government will be nerveless and inefficient, and no way will be left to render it 
otherwise, but by establishing an armed force to execute the laws at the point of 
the bayonet—a government of all others the most to be dreaded. 

In a republic of such vast extent as the United-States, the legislature cannot 
attend to the various concerns and wants of its different parts. It cannot be suf- 
ficiently numerous to be acquainted with the local condition and wants of the 
different districts, and if it could, it is impossible it should have sufficient time 
to attend to and provide for all the variety of cases of this nature, that would be 
continually arising. 

In so extensive a republic, the great officers of government would soon become 
above the controul of the people, and abuse their power to the purpose of ag- 
grandizing themselves, and oppressing them. The trust committed to the executive 
offices, in a country of the extent of the United-States, must be various and of 
magnitude. The command of all the troops and navy of the republic, the appoint- 
ment of officers, the power of pardoning offences, the collecting of all the public 
revenues, and the power of expending them, with a number of other powers, must 
be lodged and exercised in every state, in the hands of a few. When these are at- 
tended with great honor and emolument, as they always will be in large states, so 
as greatly to interest men to pursue them, and to be proper objects for ambitious 
and designing men, such men will be ever restless in their pursuit after them. They 
will use the power, when they have acquired it, to the purposes of gratifying their 
own interest and ambition, and it is scarcely possible, in a very large republic, to call 
them to account for their misconduct, or to prevent their abuse of power. 
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These are some of the reasons by which it appears, that a free republic cannot 
long subsist over a country of the great extent of these states. If then this new con- 
stitution is calculated to consolidate the thirteen states into one, as it evidently is, 
it ought not to be adopted. 

Though I am of opinion, that it is a sufficient objection to this government, 
to reject it, that it creates the whole union into one government, under the form 
of a republic, yet if this objection was obviated, there are exceptions to it, which 
are so material and fundamental, that they ought to determine every man, 
who is a friend to the liberty and happiness of mankind, not to adopt it. I beg 
the candid and dispassionate attention of my countrymen while I state these 
objections—they are such as have obtruded themselves upon my mind upon a 
careful attention to the matter, and such as I sincerely believe are well founded. 
There are many objections, of small moment, of which I shall take no notice— 
perfection is not to be expected in any thing that is the production of man—and 
if I did not in my conscience believe that this scheme was defective in the funda- 
mental principles—in the foundation upon which a free and equal government 


must rest—I would hold my peace. 
BRUTUS 
Ocotober 18, 1787 
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PRESIDENT 
George Washington 
(Federalist 1789) 


John Adams 
(Federalist 1797) 


Thomas Jefferson 
(Dem.-Rep. 1801) 


James Madison 
(Dem.-Rep. 1809) 


James Monroe 
(Dem.-Rep. 1817) 


John Quincy Adams 
(Dem.-Rep. 1825) 


Andrew Jackson 
(Democratic 1829) 


Martin Van Buren 
(Democratic 1837) 


William H. Harrison 
(Whig 1841) 


John Tyler 


(Whig and Democratic 1841) 


James K. Polk 
(Democratic 1845) 


Zachary Taylor 
(Whig 1849) 


Millard Fillmore 
(Whig 1850) 


Franklin Pierce 
(Democratic 1853) 


James Buchanan 
(Democratic 1857) 


VICE PRESIDENT 
John Adams 
(Federalist 1789) 


Thomas Jefferson 
(Dem.-Rep. 1797) 


Aaron Burr 
Dem.-Rep. 1801 


George Clinton 
Dem.-Rep. 1805, 


George Clinton 
Dem.-Rep. 1809 


Elbridge Gerry 
Dem.-Rep. 1813 


Daniel D. Tompkins 
Dem.-Rep. 1817, 


John C. Calhoun 
Dem.-Rep. 1825 


John C. Calhoun 
(Democratic 1829) 


Martin Van Buren 
(Democratic 1833) 


Richard M. Johnson 
(Democratic 1837) 


John Tyler 
(Whig 1841) 


George M. Dallas 
(Democratic 1845) 


Millard Fillmore 
(Whig 1849) 


William R. D. King 
(Democratic 1853) 


John C. Breckinridge 
(Democratic 1857) 
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Abraham Lincoln 
(Republican 1861) 


Andrew Johnson 
(Unionist 1865) 


Ulysses S. Grant 
(Republican 1869) 


Rutherford B. Hayes 
(Republican 1877) 


James A. Garfield 
(Republican 1881) 


Chester A. Arthur 
(Republican 1881) 


Grover Cleveland 
(Democratic 1885) 


Benjamin Harrison 
(Republican 1889) 


Grover Cleveland 
(Democratic 1893) 


William McKinley 
(Republican 1897) 


Theodore Roosevelt 
(Republican 1901) 


William H. Taft 
(Republican 1909) 


Woodrow Wilson 
(Democratic 1913) 


Warren G. Harding 
(Republican 1921) 


Calvin Coolidge 
(Republican 1923) 


Herbert Hoover 
(Republican 1929) 


Hannibal Hamlin 
(Republican 1861) 


Andrew Johnson 
(Unionist 1865) 


Schuyler Colfax 
Republican 1869) 


Henry Wilson 
Republican 1873) 


William A. Wheeler 
Republican 1877) 


Chester A. Arthur 
Republican 1881) 


Thomas A. Hendricks 
Democratic 1885) 


Levi P Morton 
Republican 1889) 


Adlai E. Stevenson 
Democratic 1893) 


Garret A. Hobart 
Republican 1897) 


Theodore Roosevelt 
Republican 1901) 


Charles W. Fairbanks 
Republican 1905) 


James S. Sherman 
Republican 1909) 


Thomas R. Marshall 
Democratic 1913) 


Calvin Coolidge 
Republican 1921) 


Charles G. Dawes 
Republican 1925) 


Charles Curtis 
Republican 1929) 
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PRESIDENT 


Franklin D. Roosevelt 
(Democratic 1933) 


Harry S. Truman 
Democratic 1945) 


Dwight D. Eisenhower 
Republican 1953) 


John F. Kennedy 
Democratic 1961) 


Lyndon B. Johnson 
Democratic 1963) 


Richard M. Nixon 
Republican 1969) 


Gerald R. Ford 
Republican 1974) 


James E. Carter 
Democratic 1977) 


Ronald Reagan 
Republican 1981) 


George H. W. Bush 
Republican 1989) 


William J. Clinton 
Democratic 1993) 


George W. Bush 
Republican 2001) 


Barack H. Obama 
Democratic 2009) 


Donald J. Trump 
Republican 2017) 


VICE PRESIDENT 


John Nance Garner 
(Democratic 1933) 


Henry A. Wallace 
(Democratic 1941) 


Harry S. Truman 
(Democratic 1945) 


Alben W. Barkley 
(Democratic 1949) 


Richard M. Nixon 
(Republican 1953) 


Lyndon B. Johnson 
(Democratic 1961) 


Hubert H. Humphrey 
(Democratic 1965) 


Spiro T. Agnew 
(Republican 1969) 


Gerald R. Ford 
(Republican 1973) 


Nelson Rockefeller 
(Republican 1974) 


Walter Mondale 
(Democratic 1977) 


George H. W. Bush 
(Republican 1981) 


J. Danforth Quayle 
(Republican 1989) 


Albert Gore, Jr. 
(Democratic 1993) 


Richard Cheney 
(Republican 2001) 


Joseph R. Biden, Jr. 
(Democratic 2009) 


Michael R. Pence 
(Republican 2017) 
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affirmative action government policies 
or programs that seek to redress past 
injustices against specified groups 
by making special efforts to pro- 
vide members of these groups with 
accesstoeducationalandemployment 
opportunities 

agency representation a type of repre- 
sentation in which a representative 
is held accountable to a constituency 
if he or she fails to represent that 
constituency properly; this is incen- 
tive for the representative to provide 
good representation when his or 
her personal backgrounds, views, and 
interests differ from those of his or 
her constituency 

agenda-setting the power of the 
media to bring public attention to 
particular issues and problems 

agents of socialization social institu- 
tions, including families and schools, 
that help to shape individuals’ basic 
political beliefs and values 

amendment a change added to a bill, 
law, or constitution 

amicus curiae literally, “friend of the 
court”; individuals or groups who 
are not parties to a lawsuit but who 
seek to assist the Supreme Court in 
reaching a decision by presenting 
additional briefs 

Antifederalists those who favored 
strong state governments and a 
weak national government and 
were opponents of the constitution 


proposed at the American Constitu- 
tional Convention of 1787 

appeasement the effort to forestall 
war by giving in to the demands of a 
hostile power 

apportionment the process, occurring 
after every decennial census, that 
allocates congressional seats among 
the 50 states 

appropriations the amounts of money 
approved by Congress in statutes 
(bills) that each unit or agency of 
government can spend 

Articles of Confederation America’s 
first written constitution; served 
as the basis for America’s national 
government until 1789 

attitude (or opinion) a specific prefer- 
ence on a particular issue bandwagon 
effect a shift in electoral support to 
the candidate whom public-opinion 
polls report as the front-runner 

authoritarian government a system of 
rule in which the government recog- 
nizes no formal limit but may never- 
theless be restrained by the power of 
other social institutions 


ballot initiative a proposed law or 
policy change that is placed on the 
ballot by citizens or interest groups 
for a popular vote 

bicameral having a legislative assembly 
composed of two chambers or houses; 
distinguished from unicameral 
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bilateral treaties treaties made between 
two nations 

bill a proposed law that has been spon- 
sored by a member of Congress and 
submitted to the clerk of the House 
or Senate 

bill of attainder a law that declares 
a person guilty of a crime without a 
trial 

Bill of Rights the first 10 amendments 
to the Constitution, ratified in 1791; 
they ensure certain rights and liberties 
of the people 

block grants federal grants-in-aid that 
allow states considerable discretion 
in how the funds are spent 

briefs written documents in which 
attorneys explain, using case prec- 
edents, why the court should find in 
favor of their client 

Brown v. Board of Education the 1954 
Supreme Court decision that struck 
down the “separate but equal” doc- 
trine as fundamentally unequal; this 
case eliminated state power to use 
race as a criterion for discrimination 
in law and provided the national 
government with the power to in- 
tervene by exercising strict regula- 
tory policies against discriminatory 
actions 

bureaucracy the complex structure of 
offices, tasks, rules, and principles of 
organization that are employed by 
all large-scale institutions to coor- 
dinate effectively the work of their 
personnel 

Bush Doctrine foreign policy based 
on the idea that the United States 
should take preemptive action 
against threats to its national security 


Cabinet the secretaries, or chief ad- 
ministrators, of the major depart- 
ments of the federal government; 
Cabinet secretaries are appointed by 
the president with the consent of the 
Senate 
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categorical grants congressional grants 
given to states and localities on the 
condition that expenditures be limited 
to a problem or group specified by law 

caucus (political) a normally closed 
political party business meeting of 
citizens to select candidates, elect 
officers, plan strategy, or make deci- 
sions regarding legislative matters 

checks and balances mechanisms 
through which each branch of gov- 
ernment is able to participate in and 
influence the activities of the other 
branches; major examples include 
the presidential veto power over 
congressional legislation, the power 
of the Senate to approve presidential 
appointments, and judicial review of 
congressional enactments 

chief justice justice on the Supreme 
Court who presides over the Court’s 
public sessions and whose official 
title is chief justice of the United 
States 

citizen groups groups that claim they 
serve the general good rather than 
only their own particular interest 

citizen journalism news reported and 
distributed by citizens, rather than 
professional journalists and for-profit 
news organizations 

citizenship informed and active mem- 
bership in a political community 

civil law the branch of law that deals 
with disputes that do not involve 
criminal penalties 

civil liberties areas of personal free- 
dom constitutionally protected from 
government interference 

civil rights obligation imposed on 
government to take positive action 
to protect citizens from any illegal 
action of government agencies and 
of other private citizens 

“clear and present danger” test test 
to determine whether speech is pro- 
tected or unprotected, based on its 
capacity to present a “clear and pres- 
ent danger” to society 


closed primary a primary election in 
which voters can participate in the 
nomination of candidates but only of 
the party in which they are enrolled 
for a period of time prior to primary 
day 

cloture a rule or process in a legisla- 
tive body aimed at ending debate 
on a given bill; in the U.S. Senate, 
60 senators (three-fifths) must agree 
in order to impose a time limit and 
end debate 

Cold War the period of struggle 
between the United States and the 
former Soviet Union lasting from the 
late 1940s to about 1990 

collective goods benefits, sought by 
groups, that are broadly available and 
cannot be denied to nonmembers 

commander in chief the role of the 
president as commander of the na- 
tional military and the state National 
Guard units (when called into service) 

commerce clause Article I, Section 8, 
of the Constitution, which delegates 
to Congress the power “to regulate 
Commerce with foreign Nations, 
and among the several States and 
with the Indian Tribes”; this clause 
was interpreted by the Supreme 
Court in favor of national power 
over the economy 

concurrent powers authority pos- 
sessed by both state and national 
governments, such as the power to 
levy taxes 

confederation a system of government 
in which states retain sovereign 
authority except for the powers 
expressly delegated to the national 
government 

conference a gathering of House 
Republicans every two years to elect 
their House leaders; Democrats call 
their gathering the caucus 

conference committees joint commit- 
tees created to work out a compro- 
mise on House and Senate versions 
of a piece of legislation 


conservative today this term refers 
to those who generally support the 
social and economic status quo and 
are suspicious of efforts to introduce 
new political formulae and economic 
arrangements; conservatives believe 
that a large and powerful government 
poses a threat to citizens’ freedom 

constituency the residents in the area 
from which an official is elected 

constitutional government a system 
of rule in which formal and effective 
limits are placed on the powers of 
the government 

containment a policy designed to 
curtail the political and military 
expansion of a hostile power 

contracting power the power of gov- 
ernment to set conditions on compa- 
nies seeking to sell goods or services 
to government agencies 

contributory programs social pro- 
grams financed in whole or in part 
by taxation or other mandatory con- 
tributions by their present or future 
recipients 

cooperative federalism a type of fed- 
eralism existing since the New Deal 
era in which grants-in-aid have been 
used strategically to encourage states 
and localities (without commanding 
them) to pursue nationally defined 
goals; also known as “intergovern- 
mental cooperation” 

cost-of-living adjustments (COLAs) 
changes made to the level of benefits 
of a government program based on 
the rate of inflation 

court of appeals a court that hears the 
appeals of trial court decisions 

criminal law the branch of law that 
regulates the conduct of individuals, 
defines crimes, and specifies punish- 
ment for acts defined as illegal 


defendant the one against whom a 
complaint is brought in a criminal or 
civil case 
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delegated powers constitutional pow- 
ers that are assigned to one govern- 
mental agency but that are exercised 
by another agency with the express 
permission of the first 

democracy a system of rule that per- 
mits citizens to play a significant part 
in the governmental process, usually 
through the election of key public 
officials 

department the largest subunit of the 
executive branch; the secretaries of 
the 15 departments form the Cabinet 

deterrence the development and 
maintenance of military strength as 
a means of discouraging attack 

devolution a policy to remove a pro- 
gram from one level of government 
by delegating it or passing it down to 
a lower level of government, such as 
from the national government to the 
state and local governments 

digital citizen a daily Internet user 
with high-speed home Internet ac- 
cess and the technology and literacy 
skills to go online for employment, 
news, politics, entertainment, com- 
merce, and other activities 

diplomacy the representation of a gov- 
ernment to foreign governments 

direct democracy a system of rule that 
permits citizens to vote directly on 
laws and policies 

dissenting opinion a decision writ- 
ten by a justice in the minority in a 
particular case in which the justice 
wishes to express his or her reason- 
ing in the case 

divided government the condition in 
American government wherein the 
presidency is controlled by one party 
while the opposing party controls 
one or both houses of Congress 

double jeopardy the Fifth Amend- 
ment right providing that a person 
cannot be tried twice for the same 
crime 

dual federalism the system of govern- 
ment that prevailed in the United 
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States from 1789 to 1937 in which 
most fundamental governmental 
powers were shared between the 
federal and state governments 

due process of law the right of every 
citizen against arbitrary action by 
national or state governments 


elastic clause Article I, Section 8, of 
the Constitution (also known as 
the necessary and proper clause), 
which declares that Congress can 
write laws needed to carry out its 
expressed powers, providing Con- 
gress with the authority to make all 
laws “necessary and proper” to do so 

electoral college the electors from 
each state who meet after the popu- 
lar election to cast ballots for presi- 
dent and vice president 

electoral realignment the point in 
history when a new party supplants 
the ruling party, becoming in turn 
the dominant political force; in the 
United States, this has tended to occur 
roughly every 30 years 

eminent domain the right of govern- 
ment to take private property for 
public use 

equal protection clause provision of 
the Fourteenth Amendment guaran- 
teeing citizens “the equal protection 
of the laws”; this clause has served 
as the basis for the civil rights of 
African Americans, women, and 
other groups 

equal time rule the requirement that 
broadcasters provide candidates 
for the same political office equal 
opportunities to communicate their 
messages to the public 

equality of opportunity a widely 
shared American ideal that all peo- 
ple should have the freedom to use 
whatever talents and wealth they 
have to reach their fullest potential 

establishment clause the First Amend- 
ment clause that says that “Congress 


shall make no law respecting an 
establishment of religion”; this law 
means that a “wall of separation” 
exists between church and state 

ex post facto laws laws that declare an 
action to be illegal after it has been 
committed 

exclusionary rule the ability of courts 
to exclude evidence obtained in 
violation of the Fourth Amendment 

executive agreement an agreement, 
made between the president and 
another country, that has the force 
of a treaty but does not require the 
Senate’s “advice and consent” 

Executive Office of the President 
(EOP) the permanent agencies that 
perform defined management tasks 
for the president; created in 1939, 
the EOP includes the OMB, the 
CEA, the NSC, and other agencies 

executive order a rule or regulation 
issued by the president that has the 
effect and formal status of legislation 

expressed powers specific powers 
granted by the Constitution to Con- 
gress (Article I, Section 8) and to the 
president (Article II) 


fairness doctrine a Federal Communica- 
tions Commission (FCC) requirement 
for broadcasters who air programs on 
controversial issues to provide time 
for opposing views; the FCC ceased 
enforcing this doctrine in 1985 

Federal Reserve System a system of 
12 Federal Reserve banks that facili- 
tates exchanges of cash, checks, and 
credit; regulates member banks; and 
uses monetary policies to fight infla- 
tion and deflation 

federal system a system of govern- 
ment in which the national govern- 
ment shares power with lower levels 
of government such as states 

federalism a system of government 
in which power is divided, by a 
constitution, between the central 


(national) government and regional 
(state) governments 

Federalist Papers a series of es- 
says written by James Madison, 
Alexander Hamilton, and John Jay 
supporting the ratification of the 
Constitution 

Federalists those who favored a strong 
national government and supported 
the constitution proposed at the 
American Constitutional Conven- 
tion of 1787 

fighting words speech that directly 
incites damaging conduct 

filibuster a tactic used by members of 
the Senate to prevent action on leg- 
islation they oppose by continuously 
holding the floor and speaking until 
the majority backs down; once given 
the floor, senators have unlimited 
time to speak, and it requires a vote 
of three-fifths of the Senate to end a 
filibuster 

fiscal policy the government’s use 
of taxing, monetary, and spending 
powers to manipulate the economy 

501(c)(4)s politically active nonprofits; 
under federal law, these nonprofits 
can spend unlimited amounts on 
political campaigns and not disclose 
their donors as long as their activities 
are not coordinated with the candi- 
date campaigns and political activi- 
ties are not their primary purpose 

527 committees nonprofit indepen- 
dent groups that receive and disburse 
funds to influence the nomination, 
election, or defeat of candidates; 
named after Section 527 of the 
Internal Revenue Code, which de- 
fines and provides tax-exempt status 
for nonprofit advocacy groups 

framing the power of the media to 
influence how events and issues are 
interpreted 

free exercise clause the First Amend- 
ment clause that protects a citizen’s 
right to believe and practice what- 
ever religion he or she chooses 
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free riders those who enjoy the ben- 
efits of collective goods but did not 
participate in acquiring them 

full faith and credit clause  provi- 
sion from Article IV, Section 1, of 
the Constitution requiring that the 
states normally honor the public acts 
and judicial decisions that take place 
in another state 


gender gap a distinctive pattern of 
voting behavior reflecting the dif- 
ferences in views between women 
and men 

General Agreement on Tariffs and 
Trade (GATT) international trade 
organization, in existence from 1947 
to 1995, that set many of the rules 
governing international trade 

general election a regularly scheduled 
election involving most districts in 
the nation or state, in which vot- 
ers decide who wins office; in the 
United States, general elections for 
national office and most state and 
local offices are held on the first 
Tuesday following the first Monday 
in November in even-numbered 
years (every four years for presiden- 
tial elections) 

general revenue sharing the process 
by which one unit of government 
yields a portion of its tax income 
to another unit of government, 
according to an established formula; 
revenue sharing typically involves 
the national government providing 
money to state governments 

gerrymandering the apportionment of 
voters in districts in such a way as to 
give unfair advantage to one racial or 
ethnic group or political party 

government institutions and proce- 
dures through which a territory and 
its people are ruled 

government corporation government 
agency that performs a service nor- 
mally provided by the private sector 


AS56 GLOSSARY 


grand jury jury that determines whether 
sufficient evidence is available to jus- 
tify a trial; grand juries do not rule on 
the accused’s guilt or innocence 

grants-in-aid programs through which 
Congress provides money to state 
and local governments on the condi- 
tion that the funds be employed for 
purposes defined by the federal gov- 
ernment 

grassroots mobilization a lobbying 
campaign in which a group mo- 
bilizes its membership to contact 
government officials in support of 
the group’s position 

Great Compromise the agreement 
reached at the Constitutional Con- 
vention of 1787 that gave each state 
an equal number of senators regard- 
less of its population but linked 
representation in the House of 
Representatives to population 


habeas corpus a court order demand- 
ing that an individual in custody be 
brought into court and shown the 
cause for detention 

home rule power delegated by the 
state to a local unit of government to 
manage its own affairs 


impeachment the formal charge by 
the House of Representatives that 
a government official has commit- 
ted “Treason, Bribery, or other high 
Crimes and Misdemeanors” 

implementation the efforts of depart- 
ments and agencies to translate laws 
into specific bureaucratic rules and 
actions 

implied powers powers derived from 
the necessary and proper clause of 
Article I, Section 8, of the Constitu- 
tion; such powers are not specifically 
expressed but are implied through 
the expansive interpretation of del- 
egated powers 


in-kind benefits noncash goods and 
services provided to needy individu- 
als and families by the federal gov- 
ernment 

incumbency holding the political 
office for which one is running 

incumbent a candidate running for 
re-election to a position that he or 
she already holds 

independent agency agency that is not 
part of a cabinet department 

indexing periodic process of adjust- 
ing of social benefits or wages to 
account for increases in the cost of 
living 

informational benefits special newslet- 
ters, periodicals, training programs, 
conferences, and other information 
provided to members of groups to 
entice others to join 

inherent powers powers claimed by 
a president that are not expressed 
in the Constitution but are inferred 
from it 

institutional advertising advertising 
designed to create a positive image 
of an organization 

interest group individuals who orga- 
nize to influence the government’s 
programs and policies 

International Monetary Fund (IMF) 
an institution established in 1944 
that provides loans and facilitates 
international monetary exchange 

iron triangle the stable, cooperative 
relationships that often develop 
among a congressional committee, 
an administrative agency, and one or 
more supportive interest groups; not 
all of these relationships are triangu- 
lar, but the iron triangle is the most 
typical 

isolationism avoidance of involvement 
in the affairs of other nations 


joint committees legislative commit- 
tees formed of members of both the 
House and Senate 


judicial activism judicial philosophy 
that posits that the Court should 
go beyond the words of the Consti- 
tution or a statute to consider the 
broader societal implications of its 
decisions 

judicial restraint judicial philosophy 
whose adherents refuse to go beyond 
the clear words of the Constitu- 
tion in interpreting the document’s 
meaning 

judicial review the power of the courts 
to review and, if necessary, declare 
actions of the legislative and execu- 
tive branches invalid or unconstitu- 
tional; the Supreme Court asserted 
this power in Marbury v. Madison 
(1803) 

jurisdiction the sphere of a court’s 
power and authority 


Kitchen Cabinet an informal group of 
advisers to whom the president turns 
for counsel and guidance; members 
of the official Cabinet may or may 
not also be members of the Kitchen 
Cabinet 


laissez-faire capitalism an economic 
system in which the means of 
production and distribution are pri- 
vately owned and operated for profit 
with minimal or no government 
interference 

legislative initiative the president’s 
implied power to bring a legislative 
agenda before Congress 

libel a written statement made in 
“reckless disregard of the truth” that 
is considered damaging to a victim 
because it is “malicious, scandalous, 
and defamatory” 

liberal today this term refers to those 
who generally support social and 
political reform, governmental in- 
tervention in the economy, more 
economic equality, the expansion of 
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federal social services, and greater 
concern for consumers and the 
environment 

libertarian someone who emphasizes 
freedom and believes in voluntary 
association with small government 

liberty freedom from governmental 
control 

limited government a principle of 
constitutional government; a govern- 
ment whose powers are defined and 
limited by a constitution 

lobbying a strategy by which orga- 
nized interests seek to influence the 
passage of legislation or other public 
policy by exerting direct pressure on 
members of the legislature 

logrolling a legislative practice whereby 
agreements are made between legisla- 
tors in voting for or against a bill; vote 
trading 


majority leader the elected leader of 
the majority party in the House of 
Representatives or in the Senate; 
in the House, the majority leader is 
subordinate in the party hierarchy to 
the Speaker of the House 

majority party the party that holds the 
majority of legislative seats in either 
the House or the Senate 

majority rule/minority rights the dem- 
ocratic principle that a government 
follows the preferences of the major- 
ity of voters but protects the inter- 
ests of the minority 

marketplace of ideas the public 
forum in which beliefs and ideas are 
exchanged and compete 

material benefits special goods, ser- 
vices, or money provided to mem- 
bers of groups to entice others to 
join 

means testing a procedure by which 
potential beneficiaries of a public- 
assistance program establish their 
eligibility by demonstrating a genu- 
ine need for the assistance 
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media print and digital forms of com- 
munication, including — television, 
newspapers, radio, and the Internet, 
intended to convey information to 
large audiences 

Medicaid a federally and state-financed, 
state-operated program providing 


medical services to low-income 
people 
Medicare a form of national health 


insurance for the elderly and the dis- 
abled 

membership association an organized 
group in which members actually 
play a substantial role, sitting on 
committees and engaging in group 
projects 

merit system a product of civil service 
reform, in which appointees to po- 
sitions in public bureaucracies must 
objectively be deemed qualified for 
those positions 

minority leader the elected leader of 
the minority party in the House or 
Senate 

minority party the party that holds the 
minority of legislative seats in either 
the House or the Senate 

Miranda rule the requirement, ar 
ticulated by the Supreme Court in 
Miranda v. Arizona (1966), that per- 
sons under arrest must be informed 
prior to police interrogation of their 
rights to remain silent and to have 
the benefit of legal counsel 

mobilization the process by which 
large numbers of people are orga- 
nized for a political activity 

monetary policies efforts to regulate 
the economy through the manipu- 
lation of the supply of money and 
credit; America’s most powerful 
institution in this area of monetary 
policy is the Federal Reserve Board 


nation-states political entities con- 
sisting of people with some com- 
mon cultural experience (nation) 


who also share a common political 
authority (state), recognized by 
other sovereignties (nation-states) 

necessary and proper clause _ provi- 
sion from Article I, Section 8, of the 
Constitution providing Congress 
with the authority to make all laws 
necessary and proper to carry out its 
expressed powers 

netroots grassroots online activist 
organizations that have redefined 
membership and fund-raising prac- 
tices and streamlined staff structure 

New Federalism attempts by presidents 
Nixon and Reagan to return power to 
the states through block grants 

New Jersey Plan a framework for the 
Constitution, introduced by William 
Paterson, that called for equal state 
representation in the national leg- 
islature regardless of population 
separation of powers the division of 
governmental power among several 
institutions that must cooperate in 
decision making 

New Politics movement a _ political 
movement that began in the 1960s 
and ’70s, made up of professionals 
and intellectuals for whom the civil 
rights and antiwar movements were 
formative experiences; the New 
Politics movement — strengthened 
public interest groups 

niche journalism news reporting de- 
voted to a targeted portion (subset) 
of a journalism market sector or 
for a portion of readers or viewers 
based on content or ideological pre- 
sentation 

nomination the process by which po- 
litical parties select their candidates 
for election to public office 

noncontributory programs social 
programs that provide assistance to 
people based on demonstrated need 
rather than any contribution they 
have made 

non-state actors groups other than 
nation-states that attempt to play a 


role in the international system; ter- 
rorist groups are one type of non- 
state actor 

North American Free Trade Agree- 
ment (NAFTA) trade treaty among 
the United States, Canada, and 
Mexico to lower and eliminate tar- 
iffs among the three countries 

North Atlantic Treaty Organization 
(NATO) an organization, compris- 
ing the United States, Canada, and 
most of Western Europe, formed in 
1949 to counter the perceived threat 
from the Soviet Union 


open primary a primary election in 
which the voter can wait until the 
day of the primary to choose which 
party to enroll in to select candidates 
for the general election 

opinion the written explanation of 
the Supreme Court’s decision in a 
particular case 

oral argument the stage in Supreme 
Court procedure in which attorneys 
for both sides appear before the 
Court to present their positions and 
answer questions posed by justices 

original jurisdiction the authority 
to initially consider a case; distin- 
guished from appellate jurisdiction, 
which is the authority to hear ap- 
peals from a lower court’s decision 

oversight the effort by Congress, through 
hearings, investigations, and other 
techniques, to exercise control over the 
activities of executive agencies 


party identification an individual vot- 
er’s psychological ties to one party or 
another 

party unity vote a roll-call vote in the 
House or Senate in which at least 50 
percent of the members of one party 
take a particular position and are 
opposed by at least 50 percent of 
the members of the other party 
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patronage the resources available to 
higher officials, usually opportunities 
to make partisan appointments to 
offices and to confer grants, licenses, 
or special favors to supporters 

plaintiff the individual or organization 
that brings a complaint in court plea 
bargain a negotiated agreement in a 
criminal case in a which a defendant 
agrees to plead guilty in return for 
the state’s agreement to reduce the 
severity of the criminal charge the 
defendant is facing 

pluralism the theory that all interests 
are and should be free to compete 
for influence in the government; the 
outcome of this competition is com- 
promise and moderation 

pocket veto a presidential veto that is 
automatically triggered if the presi- 
dent does not act on a given piece 
of legislation passed during the final 
10 days of a legislative session 

police power power reserved to the 
state government to regulate the 
health, safety, and morals of its 
citizens 

political action committee (PAC) a 
private group that raises and dis- 
tributes funds for use in election 
campaigns 

political efficacy the ability to influ- 
ence government and politics 

political equality the right to par 
ticipate in politics equally, based 
on the principle of “one person, one 
vote” 

political ideology a cohesive set of 
beliefs that forms a general philoso- 
phy about the role of government 

political parties organized groups that 
attempt to influence the government 
by electing their members to impor- 
tant government offices 

political socialization the induction of 
individuals into the political culture; 
learning the underlying beliefs and 
values on which the political system 


is based 
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politics conflict over the leadership, 
structure, and policies of govern- 
ments 

popular sovereignty a principle of 
democracy in which political au- 
thority rests ultimately in the hands 
of the people 

pork-barrel legislation (or pork) ap- 
propriations made by legislative 
bodies for local projects that are of- 
ten not needed but that are created 
so that local representatives can win 
re-election in their home districts 

power influence over a government’s 
leadership, organization, or policies 

precedent prior case whose principles 
are used by judges as the basis for 
their decisions in present cases 

preemption the principle that allows 
the national government to override 
state or local actions in certain policy 
areas; in foreign policy, the willing- 
ness to strike first in order to prevent 
an enemy attack 

preventive war policy of striking first 
when a nation fears that a foreign foe 
is contemplating hostile action 

primary elections elections within a 
political party to select the party’s 
candidate for the general election 

priming process of preparing the pub- 
lic to take a particular view of an 
event or political actor 

prior restraint an effort by a gov- 
ernmental agency to block the 
publication of material it deems 
libelous or harmful in some other 
way; censorship; in the United 
States, the courts forbid prior 
restraint except under the most 
extraordinary circumstances 

private bill a proposal in Congress 
to provide a specific person with 
some kind of relief, such as a spe- 
cial exemption from immigration 
quotas 

privatization the transfer of all or part 
of a program from the public sector 
to the private sector 


privileges and immunities clause pro- 
vision, from Article IV, Section 2, of 
the Constitution, that a state cannot 
discriminate against someone from 
another state or give its own resi- 
dents special privileges 

proportional representation a multiple- 
member district system that 
allows each political party represen- 
tation in proportion to its percentage 
of the total vote 

public opinion citizens’ attitudes 
about political issues, leaders, insti- 
tutions, and events 

public-opinion polls scientific in- 
struments for measuring public 
opinion 

public policy a law, a rule, a stat- 
ute, or an edict that expresses the 
government’s goals and provides for 
rewards and punishments to pro- 
mote those goals’ attainment 

purposive benefits selective benefits of 
group membership that emphasize 
the purpose and accomplishments of 
the group 

push polling a polling technique in 
which the questions are designed to 
shape the respondent’s opinion 


random digit dialing a polling method 
in which respondents are selected at 
random from a list of 10-digit tele- 
phone numbers, with every effort 
made to avoid bias in the construc- 
tion of the sample 

recall a procedure to allow voters to 
remove state officials from office 
before their terms expire by circulat- 
ing petitions to call a vote 

redistribution collecting revenue in 
such a way as to reduce the dispari- 
ties of wealth between the lowest 
and the highest income brackets 

redistricting the process of redrawing 
election districts and redistribut- 
ing legislative representatives; this 
happens every 10 years to reflect 


shifts in population or in response 
to legal challenges to existing 
districts 

referendum the practice of referring 
a measure proposed or passed by a 
legislature to the vote of the elector- 
ate for approval or rejection 

regulatory agency a department, bu- 
reau, or independent agency whose 
primary mission is to impose limits, 
restrictions, or other obligations on 
the conduct of individuals or com- 
panies in the private sector 

representative democracy (republic) 
a system of government in which 
the populace selects representatives, 
who play a significant role in govern- 
mental decision making 

reserved powers powers, derived from 
the Tenth Amendment to the Con- 
stitution, that are not specifically 
delegated to the national govern- 
ment or denied to the states 

revenue agency an agency respon- 
sible for collecting taxes; exam- 
ples include the Internal Revenue 
Service for income taxes, the U.S. 
Customs Service for tariffs and 
other taxes on imported goods, and 
the Bureau of Alcohol, Tobacco, 
Firearms and Explosives for collec- 
tion of taxes on the sales of those 
particular products 

right of rebuttal a Federal Communi- 
cations Commission regulation giv- 
ing individuals the right to have the 
opportunity to respond to personal 
attacks made on a radio or television 
broadcast 

roll-call vote a vote in which each leg- 
islator’s yes-or-no vote is recorded 
as the clerk calls the names of the 
members alphabetically 


sample a small group selected by 
researchers to represent the most 
important characteristics of an entire 
population 
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sampling error (or margin of error) 
polling error that arises based on the 
small size of the sample 

select committees (usually) temporary 
legislative committees set up to high- 
light or investigate a particular issue 
or address an issue not within the 
jurisdiction of existing committees 

selection bias (news) the tendency 
to focus news coverage on only one 
aspect of an event or issue, avoiding 
coverage of other aspects 

selection bias (surveys) polling error 
that arises when the sample is not 
representative of the population 
being studied, which creates errors 
in overrepresenting or underrepre- 
senting some opinions 

selective incorporation the process 
by which different protections in 
the Bill of Rights were incorporated 
into the Fourteenth Amendment, 
thus guaranteeing citizens protec- 
tion from state as well as national 
governments 

senatorial courtesy the practice 
whereby the president, before for- 
mally nominating a person for a fed- 
eral judgeship, seeks the indication 
that senators from the candidate’s 
own state support the nomination 

seniority the ranking given to an 
individual on the basis of length of 
continuous service on a committee 
in Congress 

“separate but equal” rule doctrine that 
public accommodations could be 
segregated by race but still be con- 
sidered equal 

signing statements announcements 
made by the president when signing 
bills into law, often presenting the 
president’s interpretation of the law 

simple random sample (or probability 
sample) a method used by pollsters 
to select a representative sample in 
which every individual in the popu- 
lation has an equal probability of 
being selected as a respondent 
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slander an oral statement made in 
“reckless disregard of the truth” that 
is considered damaging to the victim 
because it is “malicious, scandalous, 
and defamatory” 

social desirability effect the effect that 
results when respondents in a survey 
report what they expect the inter- 
viewer wishes to hear rather than 
what they believe 

social media web-based and mobile- 
based technologies that are used to 
turn communication into interac- 
tive dialogue between organizations, 
communities, and individuals; social 
media technologies take on many 
different forms including blogs, 
Wikis, podcasts, pictures, video, 
Facebook, and Twitter 

Social Security a contributory welfare 
program into which working Ameri- 
cans contribute a percentage of their 
wages and from which they receive 
cash benefits after retirement or if 
they become disabled 

socialist someone who generally be- 
lieves in social ownership, strong 
government, free markets, and 
reducing economic inequality 

socioeconomic status status in society 
based on level of education, income, 
and occupational prestige 

sociological representation a type of rep- 
resentation in which representatives 
have the same racial, gender, ethnic, 
religious, or educational backgrounds 
as their constituents; it is based on the 
principle that if two individuals are 
similar in background, character, in- 
terests, and perspectives, then one can 
correctly represent the other’s views 

solicitor general the top govern- 
ment lawyer in all cases before the 
Supreme Court in which the gov- 
ernment is a party 

solidary benefits selective benefits of 
group membership that emphasize 
friendship, networking, and con- 
sciousness-raising 


Speaker of the House the chief presid- 
ing officer of the House of Represen- 
tatives; the Speaker is the most im- 
portant party and House leader and 
can influence the legislative agenda, 
the fate of individual pieces of leg- 
islation, and members’ positions 
within the House 

staff organization type of member- 
ship group in which a professional 
staff conducts most of the group’s 
activities 

standing committee a permanent com- 
mittee with the power to propose and 
write legislation that covers a particular 
subject, such as finance or agriculture 

stare decisis literally, “let the decision 
stand”; the doctrine that a previous 
decision by a court applies as a prec- 
edent in similar cases until that deci- 
sion is overruled 

states’ rights the principle that the 
states should oppose the increasing 
authority of the national govern- 
ment; this principle was most popu- 
lar in the period before the Civil War 

strict scrutiny a test used by the 
Supreme Court in racial discrimi- 
nation cases and other cases involv- 
ing civil liberties and civil rights 
that places the burden of proof on 
the government rather than on the 
challengers to show that the law in 
question is constitutional 

subsidies government grants of cash 
or other valuable commodities, such 
as land, to individuals or an organiza- 
tion; used to promote activities de- 
sired by the government, to reward 
political support, or to buy off politi- 
cal opposition 

suffrage the right to vote; also called 
franchise 

Supplemental Nutrition Assistance 
Program (SNAP) the largest anti- 
poverty program, which provides 
recipients with a debit card for food 
at most grocery stores; formerly 
known as food stamps 


supremacy clause Article VI of the 
Constitution, which states that laws 
passed by the national government 
and all treaties “shall be the supreme 
law of the land” and superior to all 
laws adopted by any state or any 
subdivision 

supreme court the highest court in 
a particular state or in the United 
States; this court primarily serves an 
appellate function 


tax expenditures government sub- 
sidies provided to employers and 
employees through tax deductions 
for amounts spent on health insur- 
ance and other benefits 

term limits legally prescribed limits 
on the number of terms an elected 
official can serve 

third parties parties that organize 
to compete against the two major 
American political parties 

Three-Fifths Compromise the agree- 
ment reached at the Constitutional 
Convention of 1787 that stipu- 
lated that for purposes of the ap- 
portionment of congressional seats 
only three-fifths of slaves would be 
counted 

totalitarian government a system of 
rule in which the government recog- 
nizes no formal limits on its power 
and seeks to absorb or eliminate 
other social institutions that might 
challenge it 

trial court the first court to hear a 
criminal or civil case 

turnout the percentage of eligible 
individuals who actually vote 

two-party system a political system 
in which only two parties have a 
realistic opportunity to compete 
effectively for control of the 
government 

tyranny oppressive and unjust govern- 
ment that employs cruel and unjust 
use of power and authority 
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unfunded mandates regulations or 
conditions for receiving grants that 
impose costs on state and local gov- 
ernments for which they are not re- 
imbursed by the federal government 

unitary system a centralized govern- 
ment system in which lower levels of 
government have little power inde- 
pendent of the national government 

United Nations (UN) an organization 
of nations founded in 1945 to be a 
channel for negotiation and a means 
of settling international disputes 
peaceably; the UN has had frequent 
successes in providing a forum for 
negotiation and on some occasions 
a means of preventing international 
conflicts from spreading; on a num- 
ber of occasions, the UN has sup- 
ported U.S. foreign policy goals 


values (or beliefs) basic principles 
that shape a person’s opinions about 
political issues and events 

veto the president’s constitutional 
power to prevent a bill from becom- 
ing a law; a presidential veto may be 
overridden by a two-thirds vote of 
each house of Congress 

Virginia Plan a framework for the 
Constitution, introduced by Edmund 
Randolph, that called for representa- 
tion in the national legislature based 
on the population of each state 
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War Powers Resolution a resolution of 
Congress that the president can send 
troops into action abroad only by 
authorization of Congress or if 
American troops are already under 
attack or serious threat 

whip a party member in the House or 
Senate responsible for coordinating 
the party’s legislative strategy, build- 
ing support for key issues, and count- 
ing votes 

White House staff analysts and 
advisers to the president, each of 
whom is often given the title “special 
assistant” 

World Trade Organization (WTO) 
international organization promot- 
ing free trade that grew out of the 
General Agreement on Tariffs and 
Trade 

writ of certiorari a decision of at least 
four of the nine Supreme Court 
justices to review a decision of a 
lower court; certiorari is Latin, mean- 
ing “to make more certain” 

writ of habeas corpus a court order 
that the individual in custody be 
brought into court and shown the 
cause for detention; habeas corpus 
is guaranteed by the Constitution 
and can be suspended only in cases 
of rebellion or invasion 
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Voter Registration Information 


Alabama 


Registration Deadline Early Voting 
before Election* Permitted? ** 


14 days No 


Identification 
Required 

to Vote?** 
Photo ID 
requested 


More 
Information 


alabamavotes.gov 


Alaska 


30 days Yes 


ID requested; 
photo not required 


elections.alaska.gov 


Arizona 


29 days Yes 


ID required; photo 
not required 


azsos.gov/election 


Arkansas 


30 days Yes 


ID requested; 
photo not required 


sos.arkansas.gov 


California 


15 days Yes 


No 


SoSs.Ca.gov 


Colorado 


8 days by mail or online; 
no in-person deadline 


Yes (all voting 
by mail) 


ID requested; 
photo not required 


sos.state.co.us 


Connecticut 


14 days by mail; 7 days | No 
in person; election-day 
registration permitted 


ID requested; 
photo not required 


ct.gov/sots 


Delaware 


24 days 


ID requested; 
photo not required 


elections.delaware.gov 


District of 
Columbia 


30 days by mail or 
online; no in-person 
deadline 


No 


dcboee.org 


Florida 


29 days 


Photo ID 
requested 


dos.myflorida.com/ 
elections 


Georgia 


28 days 


Photo ID required 


sos.ga.gov 


Hawaii 


30 days 


Photo ID 
requested 


hawaii.gov/elections 


Idaho 


25 days 


Photo ID 
requested 


idahovotes.gov 


Illinois 


27 days 


No 


elections. il.gov 


Indiana 


29 days 


D required 


in.gov/sos/elections 


lowa 


Kansas 


10 days 


21 days 


Photo ID required 


sSOSs.iowa.gov 


kssos.org 


Kentucky 


29 days 


ID requested; 
photo not required 


elect.ky.gov 


Louisiana 


30 days 


Photo ID 
requested 


sos.la.gov 


Maine 


21 days by mail; no 
in-person deadline 


[e) 


maine.gov/sos 


Maryland 


21 days 


[e) 


elections.state.md.us 


Massachusetts 


20 days 


[e) 


www.sec.state.ma.us 


Michigan 


30 days 


Photo ID 
requested 


michigan.gov/sos 


Minnesota 


21 days 


Oo 


mnvotes.org 


Mississippi 


30 days 


Photo ID required 


SOosS.MS.gOv 


Missouri 


Fourth Wednesday prior 
to election 


ID requested; 
photo not required 


sos.m0o.gov 


Montana 


30 days by mail; no 
in-person deadline 


ID requested; 
photo not required 


sos.mt.gov 


Nebraska 


Registration Deadline 
before Election* 

Third Friday prior to 
election by mail; second 
Friday prior to election 
in person 


Early Voting 
Permitted?** 


Identification 
Required 
to Vote?** 


More 
Information 


Wwww.sos.ne.gov 


Nevada 


31 days by mail; 
21 days in person 


No 


Nvsos.gov 


New Hampshire 


10 days; election-day 
registration permitted 


ID requested; 
photo not required 


sos.nh.gov 


New Jersey 


21 days 


No 


njelections.org 


New Mexico 


28 days 


No 


sos.state.nm.us 


New York 


North Carolina 


25 days 


25 days 


Yes 


No 


No 


www.elections.ny.gov 


ncsbe.gov 


North Dakota 


No voter registration 
required 


Yes 


Photo ID required 


vote.nd.gov 


Ohio 


30 days 


Yes 


ID required; photo 
not required 


sos.state.oh.us 


Oklahoma 


24 days 


Yes 


ID requested; 
photo not required 


ok.gov/elections 


Oregon 


21 days 


Yes (all voting 
by mail) 


No 


sos.oregon.gov 


Pennsylvania 


30 days 


No 


No 


votespa.com 


Rhode Island 


30 days; election-day 
registration permitted 


No 


Photo ID 
requested 


www.elections.state.ri.us 


South Carolina 


30 days 


No 


ID requested; 
photo not required 


scvotes.org 


South Dakota 


15 days 


Photo ID 
requested 


sdsos.gov 


Tennessee 


30 days 


Photo ID required 


tn.gov/sos/election 


Texas 


30 days 


Photo ID 
requested 


votetexas.gov 


Utah 


30 days by mail; 
7 days in person 


ID requested; 
photo not required 


elections.utah.gov 


Vermont 


Wednesday before the 
election 


No 


www.sec.State.vt.us/ 
elections 


Virginia 


22 days 


No 


Photo ID required 


sbe.virginia.gov 


Washington 


30 days by mail and 
online; 8 days in person 


Yes (all voting 
by mail) 


ID requested; 
photo not required 


sos.wa.gov/elections/ 


West Virginia 


21 days 


Yes 


(0) 


SOS.WV.ZOV 


Wisconsin 


20 days by mail; 
election-day registration 
permitted 


Yes 


Photo ID required 


Wwww.sSos.state.wi.us 


Wyoming 


14 days; election-day 
registration permitted 


soswy.state.wy.US 


* Information collected from Project Vote Smart, votesmart.org/elections/voter-registration (accessed 9/1/16). 
** Information collected from National Conference of State Legislatures, www.ncsl.org (accessed 9/1/16). In 
states where an ID is “requested,” voters who do not bring ID to the polls may be required to sign an affidavit 
of identity, vote on a provisional ballot, have a poll worker vouch for their identity, or take additional steps after 


Election Day to make sure their vote is counted. 


